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CONVENTION—DISNEY WORLD— 
Please note that the centerfold of this 
issue of the Journal contains your official 
registration form for the 1976 annual 
meeting of The Florida Bar. We hope that 
you will promptly complete the 
registration form and mail it to us in 
Tallahassee, so that you and your family 
will be assured of hotel accommodations 
at Disney World. 

Convention chairman, Judge Parker 

Lee McDonald, and the members of his 
committee have spent many months 
providing an informative, entertaining 
and provocative program for you this 
year. The emphasis will be on individual 
member participation. Legal issues of 
current interest will be discussed and 
attendees afforded the opportunity to 
express their views either orally or by 
vote during the course of the convention. 
Nationally known speakers, legal 
institutes, social activities for adults and 
children are all in store for you this year, 
June 9-12, 1976, at what may be The 
Florida Bar’s biggest convention in its 
history. 
FLORIDA CARAVAN A SUCCESS— In 
an effort to report to and learn from the 
grassroots members, the three officers of 
The Florida Bar toured the state early last 
month to meet with local bar association 
leaders. Day-long conferences were held 
in Jacksonville, Pensacola, Tampa, 
Miami and Orlando. 

More than 70 local bar leaders attended 
the conferences. Both the leadership of 
The Florida Bar and local lawyers 
benefitted from these meetings. The Bar 
officers learned that local bar leaders 
want more information about the status 
of legislative matters that affect their 
particular geographic area. They also 
urged that the Bar’s continuing legal 
education courses move toward courses 
which treat in-depth a particular area of 
the law rather than treating an area of 
practice on a broad basis. They were told 
that this trend would become a reality in 
the year ahead when our CLE courses 
move from seven to 25 in number. 
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The local bar association leaders also 
called for more information about the 
activities of the headquarters staff and 
the specific services rendered to the 
membership by this staff. Discipline and 
UPL consumed a major portion of the 
conference time. Those who were 
members of local grievance committees 
wanted more follow-up information 
about the status of cases initially 
investigated by them and sent forward 
for trial and ultimate disposition by the 
Supreme Court of Florida. They also 
urged that the Board of Governors 
consider more seriously their 
appointments to judicial nominating 
commissions throughout the state to 
insure that those members of the 
commission represented the feelings and 
sentiments of all segments of the 
practicing bar. 

Numerous inquiries were made about 
designation. One of the primary 
questions asked during the Florida 
Caravan was of the official areas of 
designation, which ones are being 
selected most? Because of the frequency 
of this question, the information below is 
set forth. 


As of the end of February, 4,200 
attorneys had designated. This number 
had selected 11,000 designations. The 
percentage of selection is as follows: 39% 
real property law; 36% trial practice; 35% 
estate planning and administration; 32% 
corporation and business law; 29% 
personal injury and wrongful death; 24% 
registered general practice; 21% family 
law; 13% criminal law; 12% workmen’s 
compensation; 12% taxation; 8% 
administrative and governmental law; 5% 
appellate practice; 2% bankruptcy. 

Those areas with less than 1% selection 
rating were: admiralty, antitrust and 
trade regulation law, international law, 
environmental law, consumer law, labor 
law, patent, trademark and copyright, 
and securities law. As of the time of this 
writing, the number of lawyers who have 
designated has now grown to 4,750. 
The success of The Florida Bar 
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Caravan is due in large measure to our 
new director of public affairs, Catherine 
Setzer, who with her staff worked hard to 
assemble local bar leaders and provide 
them with subjects of genuine interest. 
With an ever-growing state Bar 
organization, all agreed that continued 
efforts to communicate directly with the 
individual practicing lawyer in every 
corner of Florida continues to assume the 
highest priority. 

LEGISLATIVE INFORMATION— If you 
missed it earlier this month in the April 
edition of The Florida Bar News, we 
encourage you to review the interview 
with assistant executive director, Richard 
McFarlain, about how to secure 
legislative information during this 
current legislative session. 

As promised, The Florida Bar News 
will report to you each month a brief 
summary of every piece of legislation 
that has passed both houses of the 
legislature and become law. In addition, 
the News will also carry a periodic 
legislative report on the status of 
legislation moving through the legislature 
of particular interest to the bench and bar 
of Florida. Again this year, the legislature 
is maintaining for public use an incoming 
WATS line, 1-800-342-1827, for the 
purpose of securing an immediate status 
report on any pending legislation. 

Reports that we have received here in 
Tallahassee indicate that members of 


The Florida Bar have devoted this year 
more time to their local legislative 
delegations and have, in fact, “taken a 
legislator to lunch” prior to the opening of 
the session this past April 6, 1976. If these 
reports are correct, I am confident that 
the 1976 Legislature will be better 
informed about the needs and problems 
within the bench and bar of Florida and, 
accordingly, resolve these problems in a 
better informed and more prudent 
manner. 


LIFE INSURANCE—THE FLORIDA 
BAR FOUNDATION—The recently 
approved new life insurance program of 
The Florida Bar is being well received by 
the membership. Not only does the 
policy offer attractive coverage at 
reasonable rates, it also affords the 
participant an opportunity to have any 
future experience credits passed on to 
The Florida Bar Foundation. Supporting 
this program will dramatically increase 
the legal research capability of The 
Florida Bar Foundation in the years to 
come. Every member of The Florida Bar 
is urged to consider this program when 
reviewing his total insurance portfolio. A 
call to Poe and Associates, Inc., in 
Tampa, Florida, at area code 813-228- 
7361 will assure you of the full particulars. 


MARSHALL R. Cassepy 
Executive Director 
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PRESIDENT’S PAGE 


Ethics and The Florida Bar 


In order to make any significant 
accomplishments during the one 
short year an attorney serves as 
president of The Florida Bar, the 
resources of the president and the 
Bar staff must be focused upon 
those areas which are believed to be 
most crucial. 


The Legal Ethics Problem 

On this page in the June, 1975, 
issue of the Journal, I delineated 
those areas into which I intended to 
channel the greater part of my 
efforts during my year in office. In 
my final President’s Page next 
month, I will inform you of the 
accomplishments which The 
Florida Bar has made in those areas 
during the past year. However, 
because it has been of such 
significance, I have decided to take 
this opportunity to review our 
progress in one of these areas in 
greater detail. 

With increased awareness of the 
Bar’s duty to improve the lawyer’s 
public image, and the knowledge 
that those few lawyers who, 
knowingly or unknowingly, violate 
our proscribed rules of conduct do 
cast an unwelcome shadow over the 
entire profession, during the past 
year legal ethics has been most 
demanding of the Bar’s attention, 
and exemplary of the Bar’s success. 

As I reported in June of last year, 
the majority of new Florida Bar 
admittees have had no training 
whatsoever in legal ethics. Many of 
our grievance committee chairmen 
state that the majority of complaints 
received by them resulted from the 
attorneys’ ignorance of the ethical 
impropriety of their actions. 
Unfortunately, although uninten- 
tional, such ethical transgressions 
nevertheless result in harm to both 
the members of the public and to 
our public image. The problem 
with which we were faced was thus 
twofold: 


1. How could we encourage all of 
our five Florida law schools to 


VOLUME 50, NUMBER 4, APRIL 1976 


provide quality legal ethics 
training? 

2. How could we assure that all 
who seek admission to The Florida 
Bar have an adequate knowledge of 
the Code of Judicial Conduct and 
the Code of Professional 
Responsibility? 

In an attempt to improve 
immediately the quality of ethical 
training available to the law 
students in our state, last July we 
quadrupled the budgetary 
allocation to our five Florida law 
schools for use in the development 
of programs already in existence. 
Although this prompted some of 
our law schools to upgrade their 
ethics programs, the response was 
not uniform. It was apparent that 
additional funding alone could not 
guarantee proper ethical training 
for Florida law students. 


Ethics Section on Florida Bar 
Exam 

Throughout my year as president 
I endeavored, with the excellent 
cooperation of the Florida Board of 
Bar Examiners, to have included in 
the Florida bar examination a 
separate section testing the 
applicant’s knowledge of legal 
ethics, to-wit: proper conduct 
toward the client, the court and the 
fellow lawyer. 

As I have recently advised you 
with pleasure, the Florida Supreme 
Court amended its rules relating to 
the Florida bar examination to 
include, beginning in July, 1976, a 
separate Part III of the bar exam 
composed of questions concerning 
professional and judicial ethics. The 
rules further provide that no 
applicant will be admitted to The 
Florida Bar unless the separate 
ethics section of the exam is 
successfully completed, regardless 
of the grade received on Parts I and 
II. 

The Florida Bar is deeply 
indebted to The Supreme Court of 
Florida and the Florida Board of 


Bar Examiners for taking this giant 
step forward in our mutual effort to 
upgrade the quality of our legal 
profession. 


Significance of Amendment to 
Bar Exam 

The significance of requiring all 
applicants to The Florida Bar to 
complete successfully a separate set 
of questions concerning profes- 
sional and judicial ethics is not 
limited to guaranteeing their 
familiarity with the ethical 
considerations which guide our 
professional conduct. The far- 
reaching impact is certainly much 
greater. 

The most immediate impact will 
be felt in Florida’s five law schools. 
In order to better prepare their 
students for successful completion 
of the Florida bar exam, our state’s 
law schools will undoubtedly 
include adequate legal training in 
their curricula. Further, intensive 
ethics training will surely be given 
in each of the many bar review 
courses which are taken by most 
Florida Bar applicants prior to 
sitting for the exam. Thus, we are 
assured that even those who 
attended law schools out of the 
State of Florida (the majority of 
new admittees) will be exposed to 
ethics training before their 
admission to The Florida Bar. 

At this point it should be noted 
that the Professional Responsibility 
course at the University of Florida 
has been hailed as one of the 
nation’s finest, and two of our other 
law schools are making excellent 
progress. 

Legal ethics is not something 
which should merely be studied 
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when seeking admission to the Bar. 
Those of us who have been 
members of the Bar for many years 
should re-read the Code of 
Professional Responsibility, which 
is of comparatively recent vintage. 
Participation in ethics seminars and 
courses such as those given at some 
of our law schools is a tremendous 
learning experience, and should be 
taken advantage of by every 
member of the Bar. 

Even local bar associations are 
reacting to the emphasis placed 
upon legal ethics by The Florida 
Bar, the Supreme Court, and the 
Florida Board of Bar Examiners. 
The Hillsborough County Bar 
Association, for instance, sponsors a 
highly successful ethics seminar, 
attendance at which is a 
prerequisite for membership 
application. I commend this 
concept to every local bar 
association. 

I am proud to advise that our own 
CLE program has already begun to 


emphasize ethics training. Under 
the policy recently adopted by the 
Continuing Legal Education 
Committee of The Florida Bar, all 
courses given by our CLE 
department must incorporate 
ethical considerations within each 
substantive area of instruction. 

I am hopeful that the widespread 
impact which should be occasioned 
by the inclusion of ethics on the bar 
exam will serve to reduce greatly 
the number of disciplinary cases 
caused by the lawyer's unfamiliar- 
ity with the Code. A fortiori, 
offenses against the public, with 
resulting publicity detrimental to 
the image of the legal profession, 
will be likewise reduced. 


Increased Disciplinary Efforts 
Of course, the inclusion of ethics 
on the bar exam will do little to 
prevent intentional ethical 
violations by those very few 
inclined to do so. Thus, The Florida 
Bar will continue to increase, as 
necessary, our staff and budgetary 
allocations for our disciplinary 
program. The grievance process 
has been speeded up considerably 
and the number of disciplinary 
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cases being processed as a result is 
up to almost 50%. The most 
encouraging sign of all is the 
receptiveness of our Florida 
Supreme Court to our efforts to 
stress our ethical awareness and to 
discipline those few attorneys 
whose ethical misjudgments subject 
us all to public criticism. 

Our profession thrives on the 
trust and confidence placed in us by 
the public. The actions of the few 
who show themselves to be 
unworthy of such trust is harmful to 
us all. I am extremely proud of The 
Florida Bar's accomplishments in 
the preservation of this trust. The 
high ethical standards of our 
profession can only be maintained 
by faithful adherence to the Code 
of Professional Responsibility, 
which governs our conduct toward 
the courts, the public and our fellow 
lawyers. All professions do not have 
the privilege of governing 
themselves, and Florida lawyers are 
justly proud to be members of a 
profession which governs itself in 
accordance with such high 
principles. 

J. Rex Farrior, Jr. 
President 
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LETTERS 


Expansion of Lawyers 


The special issue of The Florida Bar 
Journal addressed to the questions and 
problems that purportedly have arisen 
because of the expansion of the number 
of lawyers in our state was excellent. 
The Journal is to be congratulated for 
fairly presenting the range of views on 
this complex subject. 

My personal opinion is that the 
organized Bar should not hold itself 
forth to be a guarantor of jobs for all 
those who aspire to be lawyers. Nor 
should it seek to guarantee the incomes 
of those who already practice law. It is 
obviously the fear of some members of 
the Bar that someone else will come 
along and do the job better and less 
expensively. If this should occur in any 
individual case, the attitude of the 
organized Bar must be, so be it. 

On the other hand, it is the duty of the 
organized Bar to provide legal services 
to all those who need them at a cost that 
they can afford. As pointed out by a 
number of writers, legal services for the 
poor, low-cost legal services for the 
middle class and public interest law 
are all areas in which there is an acute 
shortage of lawyers. The organized Bar 
should use every means available to it to 
alleviate the lawyer shortage in these 
areas. By so doing, it will, no doubt, 
bring some relief to those lawyers who 
feel that their segment of the practice is 
overcrowded. 

If all those who advocate restricted 
law school enrollments, tougher Bar 
examinations and lack of reciprocity 
would instead, turn their efforts toward 
the creation of resources that would 
enable us to supply the demands of the 
under-provided segments of the 
population mentioned above, they, the 
profession and our society will be better 
off for the effort. 


Josepu C. Secor 
Miami 


Having been exiled for at least a year 
and my only contact with the organized 
Bar being The Florida Bar Journal, I 
find myself reading it in closer detail 
than in the past. Let me say that the 
February issue on lawyer population is 
fantastic. You all did an excellent job of 
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assembling different viewpoints. The 
average practitioner may get no more 
than a general feel of the problem, but 
that is important. 


Ricuarp H. Apams, Jr. 
Orlando 


First let me commend the editors of 
The Florida Bar Journal for a most 
exciting issue on the “Population 
Explosion” in The Florida Bar. I took 
the magazine home with me on the day 
it arrived and stayed up late into the 
night to read it from cover to cover. 

I particularly enjoyed and agreed 
with the forthright and decisive article 
by J. Clinton Scott. It is most important 
to advise young men and women who 
want to enter law schools of the 
overcrowding in the profession and the 
difficulty in procuring legal jobs. 

I further concur with the 
recommendations of David Shear’s 
committee, particularly with respect to 
elimination or minimizing the concept 
of grading bar examinations on a curve. 
If the average grade of the top 10% were 
70%, then all those who received a grade 
of 50% or over would pass the 
examination. This is an absurd situation 
and seems to be an attempt to reach the 
lowest common denominator rather 
than an attempt to determine ability 
and competence. The fact that 92% of 
those taking the exam passed, seems to 
indicate that it is becoming practically a 
formality rather than a true test of 
knowledge. We should also oppose the 
establishment of additional law schools 
and expansion of existing law schools 
until it becomes evident that there are 
adequate job placement opportunities 
for graduates. 

I have been engaged in the practice of 
law for the past 46 years, so that I cannot 
be accused of concern for myself. I am, 
however, vitally concerned for the 
thousands of young graduates who 
cannot find jobs and the students in the 
law schools who must look forward toa 
very gloomy job prospect on their 
graduation. 


Harry ZUKERNICK 
Miami Beach 


I have read with great interest your 
February Journal devoted to the 


problems of professional admittance to 
Florida. As a new resident, a recent Bar 
admittee, and a sole practitioner, I 
would like to share my feelings with 
you. Several authors suggested a 
mandatory residence requirement be 
established before one becomes eligible 
to take the bar exam. I cannot see how 
this would effectively solve the 
problem of overcrowding. Many young 
graduates take several bar exams as a 
kind of insurance. In most cases they 
have little intention of practicing in any 
state other than that of their residence. 
Thus, their admission to the bar has no 
ultimate economic effect on the 
practicing Florida attorneys. Those 
already practicing in other states who 
move to Florida with the good faith 
intent to live and practice here would be 
severely penalized by a residency 
requirement that would force them to 
seek clerical or other semi-legal 
positions for a period of six months or 
more. 

I am also concerned with the ethical 
problems facing all members of the Bar. 
Knowing few attorneys in Florida, since 
I did not train here and practicing on my 
own, I find I have no one to turn to to 
answer the questions involving 
technicalities of local practice and 
problems of ethics which could be 
readily answered by an experienced 
local attorney, but are almost 
impossible to find answered in legal 
publications. Would it not be to the 
advantage of The Florida Bar to have a 
panel of attorneys or a bar association 
staff member available to help answer 
the questions of the young attorneys 
starting out on their own? 

An example of a problem I find most 
vexing is deciding how much to charge 
for my services. Another attorney, 
while not setting minimum fees, could 
certainly assist in giving a reasonable 
range of charges for specific services in 
the geographical area. I am sure every 
new sole practitioner can think of many 
situations where a few minutes of 
guidance from an experienced local 
attorney could save him many hours of 
concern, uncertainty and perhaps even 
actual malpractice. 


Donna R. BLAUSTEIN 
Miami Beach 
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I am a recent graduate of the 
University of Miami School of Law and 
I have been practicing in the Daytona 
Beach area for approximately five 
months. I, therefore, can sympathize 
with law students and can appreciate 
the tremendous burden on the young 
attorney. I am also alarmed over the 
increasing number of attorneys in the 
State of Florida and feel that something 
should be done immediately. 

I agree with many of the 
recommendations the articles 
presented. Among them, there should 
be a residency requirement of at least 
six months for anyone taking the 
Florida bar examination. This residency 
requirement seems to work well in 
other states and it would be a deterrent 
for those law students who have not 
decided whether to practice here or to 
seek employment in their home state. 

I believe that the attorneys of every 
single jurisdiction should go not only 
into all the high schools and colleges, 
but also the law schools, and present to 
the prospective attorneys the impact of 
this problem. I also feel that other law 
related careers, perhaps in business or in 
the arts, where a legal degree is not 
necessary but could be of great 
assistance to the individual, should be 
stressed to these students. The aspects 
of a general practice seem to be the 
most emphasized factors in law school. 
This should not be the case—clinical 
practice should be further emphasized. 

I also contend that The Florida Bar 
should establish a mandatory 
retirement age for all attorneys, where 
attorneys can practice only on a part- 
time basis. This would encourage older 
attorneys to do more pro bono work. 

Another avenue to approach this 
problem would be in the creation of 
other fields where attorneys can be of 
great use. For example, there are 19 
attorneys in the state who are advisors 
to public safety agencies. I am a police 
legal advisor, as an assistant city 
attorney to the City of Daytona Beach. 
The police departments, along with 
other law enforcement agencies, have a 
grave need for legal guidance. Many 
departments, whether they be sheriff's 
departments, local police departments, 
or state law enforcement agencies, are 
being sued at an increasing rate. These 
public servants need increasing legal 
assistance, as do those indigents in our 
community who need legal advice 
through the Legal Services. 

If we approach the problem from 
both aspects, 1) to increase jobs where 
attorneys can be utilized, 2) to 
discourage out-of-staters from coming 
to Florida to practice, the increasing 
amount of attorneys in Florida will 
stabilize. Twenty thousand attorneys 
are too many—something must be 
done. 

Cuartes J. Cino 
Daytona Beach 
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Your most recent issue of The Florida 
Bar Journal, February 1976, devotes 
considerable attention to the problems 
of the Bar itself, but nowhere in that 
issue did I find the percentage of those 
who passed the Bar. I would be most 
interested in those figures, and 
comparable figures with respect to 
other states on a year-to-year basis. 

I am disturbed, as I am sure other 
Florida lawyers are, at rumors that not 
more than a de minimis percentage of 
applicants fails the Florida bar and/or 
that the Florida bar is mandated 
somehow to accept a substantial 
percentage of applicants. In any event, 
this certainly is an area that requires 
ventilation and full disclosure, and I 
would appreciate the Bar doing so. 


ALAN A. BRUCKNER 
Miami 


The Florida Bar Journal, February 
1976, contained a timely and needful 
discussion of the expansion of the legal 
profession. It seems abundantly clear 
that Florida should not attempt to 
regulate more restrictively admissions 
to Florida’s law schools. 

I was greatly impressed with the 
observations of Dean Joshua M. Morse 
Ill, viz: “. . fewer than half of the 
lawyers who take the Florida bar 
examination go to Florida law schools” 
and “unless the supply is limited on a 
national basis, Florida’s efforts would 
result only in depriving Florida 
residents of a chance to attend a Florida 
law school.” 

Further convincing observations 
were made. Dean Soia Mentschikoff 
wrote about “legal work to be done is of 
sufficient quantity and the unserviced 
portion of our population is sufficiently 
large to absorb all of the law graduates 
and lawyers who wish to practice law.” 
Dean Joseph R. Julin quoted ABA 
President James D. Fellers, ‘70 
percent of the American public is 
without legal services.” Dean Laurance 
M. Hyde, Jr., wrote about two new 
developments, the Legal Services 
Corporation and prepaid legal services 
which he says will surely mean that 
millions who have never been able to 
have legal advice or assistance will now 
demand it. 

A disturbing note was sounded by 
Dean Richard T. Dillon, “If additional 
capacity could be created to 
accommodate more students, the 
profession, unfortunately, would not be 
able to absorb them.” In this connection 
President J. Rex Farrior, Jr., President’s 
Page, stated there were eight applicants 
for every available seat in our law 
schools. 

I say the deans of Florida law schools 
are doing a good job. As Dean Morse 
put it, let the market operate. 


B. Lewis 
Trenton 


Bar examinations are a waste of 
everyone’s time and serve no logical 
purpose; as Professor Ritter pointed 
out, they do not eliminate unqualified 
lawyers and, because of the extremely 
stringent requirements to get into law 
school, they are unnecessary as a 
method of supervising the law schools 
or caliber of graduates. In fact, in this 
respect, they are counter-productive, 
because they force law schools to be 
oriented toward producing competent 
test-takers rather than practicing 
lawyers. 

I agree wholeheartedly with the 
opinion that anyone competent to 
become a lawyer should have that 
opportunity, a free market being the 
check on the ultimate number of 
practicing lawyers. 

With respect to lowering legal costs 
and increasing lawyers’ incomes, a 
more sensible approach is to improve 
legal efficiency by expanding the use of 
paraprofessionals, technical means, etc. 
This reduces the cost of legal services 
without reducing incomes of lawyers. If 
it does not succeed in this, I see no 
logical or fair argument that the legal 
profession should protect the financial 
income of its members at the expense of 
the public. We should be concerned 
about our income, but our remedy 
should not be imposing a licensed 
monopoly to minimize the number of 
lawyers so that lawyers can earn more 
than, say, teachers, policemen, or what 
have you. This is simply inimicable to a 
free society. It is one thing to insure that 
only competent and ethical persons be 
permitted to practice law; it is quite 
another to prohibit potentially 
competent lawyers from practicing law 
so that we may protect the incomes of 
present practicing lawyers. 

Law schools should be expanded to 
accommodate those who are 
competent and willing to pay the cost of 
education - this cost, incidentally, 
should be borne primarily by the 
students. They will be the primary 
recipients of it and if they have to pay 
the price they will consider the 
economic consequences with greater 
care. Long term financing should be 
arranged for those unable to pay the 
immediate cost. 

Jupce Lewis KAPNER 
West Palm Beach 


Editor's Note: 

In the February 1976 issue of Journal, 
Albert C. O'Neill, Jr., on page 98 was 
identified as practicing with the wrong 
law firm. He is a partner with Trenam, 
Simmons, Kemker, Scharf & Barkin, 
Tampa. The Journal regrets the error. 
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LETTERS TO THE JOURNAL 


Real Estate Closings 


Although I am a Realtor and not a 
lawyer, I would like to express my 
concern to you about the spreading 
encroachment of title companies into 
the field of real estate law. 

When I buy or sell property on my 
own account in Florida 1 always have a 
lawyer represent me. That was the 
custom in the state where I entered the 
real estate field and I have continued 
the practice in Florida where there is a 
choice because I prefer to talk with a 
lawyer as a person rather than with an 
impersonal title company. I cannot 
truthfully say that all my lawyer- 
handled closings have been 
satisfactory. Some lawyers are excellent 
closers. Others vary down to borderline 
competence and the borderline lawyers 
certainly cause closings to shift to the 
title companies. 

When I act as an agent I can only tell 
my principal of my reliance on lawyer 
representation without naming any 
particular firm. If the principal feels he 
can “cut corners” by using a title 
company there is little I can ethically do 
about it. 


I have often observed that a nicely 
handled real estate closing is only the 
beginning of a lawyer-client 
relationship. If the closing had been 
handled by a title company, the lawyer 
would not have gained that client. 

An experience in a western real estate 
sale last year illustrated to me what can 
happen in real estate law when lawyers 
surrender the closing procedure to the 
abstract, title or escrow companies. 
Although real estate closings in the area 
were customarily handled by escrow 
companies I hired a lawyer to represent 
me in what was a fairly complicated 
sale. Because of the escrow company 
predominance in that state, the lawyer 
was indeed rusty on real estate law and 
was of very little help to me. 
Nevertheless, the lawyer received a 
very good fee which he would not have 
received had I taken the local escrow 
route. Moreover, I think the lawyer 
enjoyed his rare renewal with real estate 
law. 

What I have tried to illustrate is that a 
complete takeover by the title 
companies not only cuts into the 
profession of law but also leaves a 


layman without recourse to seasoned 
real estate legal advice. 

Although I am a “lawyer closing” 
Realtor, I know that many Realtors 
prefer title company closings. Such 
Realtors would not have that leaning 
unless they had been disappointed by 
some lawyer with the predominant 
complaint being poor preparation for 
closing on the lawyer's part. And there is 
always a small minority of lawyers who 
will not cooperate with Realtors on 
properties they control, selfishly 
retaining all advantages for themselves. 
That type of lawyer certainly develops 
Realtor business for the title companies. 

I would like to see an active lawyer- 
Realtor cooperative effort to keep the 
Florida lawyer in the field of real estate 
law. For the lawyers it means practice 
fees and new clients. For Realtors and 
laymen, it means the availability of 
seasoned real estate legal advice. A very 
unsound legal environment exists in any 
area where the lawyers have 
abandoned the practice of real estate 
law. 

Epwarp K. HaLsey 
Vero Beach 


The shingle’s up, the phone’s turned on, 


STARTING A PRACTICE 


Yet, while your bills are pilin’ up 


Your stationery’s comin’; 
Your mind is set on “ready” 
And your secretary’s hummin’. 


Now all you need’s a client, 
‘Cause it’s gettin’ right embarrasin’; 
The only people walkin’ in 
Are guys from West and Harrison. 
The people other lawyers send you 
Always seem to be 
The kind who have big problems 
But cannot pay the fee. 
The overhead keeps going up; 
Your biggest case you lose. 
And then the Bar sends you a note: 
They want a check for dues. 
Your friends all think that you are rich 


"cause you are now a lawyer; 


Your draw is gettin’ smaller. 
And then one day it happens: 
Your practice starts to grow. 
You get another office 
As you start to make some dough. 
Your wife picks out a modern home 
And you look at new cars. 
Your secretary gets a raise; 
You start to smoke cigars. 
And then you see the reason; 
Yes, you have finally learned it: 
The good life feels much better 
If you went out and earned it. 


J. Norman White 
Lake Wales 
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INTERVIEW 


Although described by many as 
“quiet,” one would not characterize 
Chief Justice Ben F. Overton as 
meek, indecisive, or without humor. 
He responds to inquiry with 
consideration and certainty. 

Itis in this manner that he relates 
one of his goals as chief justice — 
to “look at our own internal 
procedures and determine if there 
are ways we can do things better, 
without adversely affecting the 
individual deliberation that cases 
ought to have.” 

Succeeding Justice James C. 
Adkins, Jr., Justice Overton 
became chief justice of the Supreme 
Court of Florida on March 1, 1976. 
Appointed by Governor Reubin 
Askew in March 1974 to replace 
retiring Justice Vassar Carlton, he 

-was elected to a full term on the 
court the following September. 
Overton was the first man appointed 
to the Florida Supreme Court 
under the judicial merit selection 
process. 


The Prevailing Backlog 


As chief justice, one of his first 
obstacles to overcome will be 
alleviating the present backlog of 
Supreme Court cases. To cope with 
this problem, he reminds one thata 
combination of circumstances 
during the past two years 
originated the court’s backlog. 
“Look to the matter of how it 
occurred. There was a disruption on 
the court with justices not able 
to sit for periods of time. Some 
cases had to be reassigned.” 

The members of the court are 
working “together in a time when 
substantial growth and change in 
the social development of this 
country have resulted in an 
increased amount of casework.” 

In addition to state population 
growth and the past disruption lead- 
ing to a backlog, he states, “Part of 
the problem is that in some criminal 
cases there are as many as six 
different proceedings where the 
same issues are presented to a 
judicial tribunal.” Since taking 
office, a special committee was 
created by the court in March to 
suggest means to solve this 
problem. 
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Justice Overton: A judge who seeks to provide a 
judicial system “not for a few. . .but for everyone” 
and an educator who believes “the uneducated are 
those who stop learning.” 
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Asked about the creation of a 
court of criminal appeals, he 
answers, “The number of lawyers or 
judges who would be interested in 
the position would be limited. The 
creation of a separate criminal court 
of appeal is contrary to a consoli- 
dated court system. It would not 
relieve the number of cases that 
presently must be reviewed. The 
number of judicial personnel 
necessary to do the job would 
remain the same. Presently the case 
load of the district courts reflects 
that 50 percent of its work is 
criminal.” He has expressed himself 
on the jurisdiction of the district 
courts, saying, “The district courts 
were not created to provide a two- 
step appeal process. Every indivi- 
dual should have a right of appeal 
but that right should not include two 
appeals. Our review should be for 
the sole purpose of harmonizing the 
law of this state.” 

When asked about a proposal to 
increase the court membership from 
seven to nine, Justice Overton 
responds that court cases would not 
be speeded by adding two members 
unless the court were split into 
panels. 


Justice Overton concludes 
optimistically, “It is my personal 
opinion. . .given an opportunity 
with seven justices working full 
steam. . . that the court will 
hopefully work out of our 
congestion by the end of this year.” 


Background on the Bench 


Serving on the Supreme Court is 
not his first experience on the 
bench. In 1964 he became a Sixth 
Circuit judge serving for ten 
years and subsequently was chief 
circuit judge for three and one- 
half years. While he was chief judge, 
the county was listed within the top 
ten counties in the United States 
in the number of personal injury 
cases tried. At that time counties 
were not rated on the trial of 
criminal cases, but “in a joint 
effort by all the judges involved” 
they were trying criminal cases 
faster than civil cases without the 
speedy trial order. 

His background as chief circuit 
judge and also chairman of the 
Circuit Judges Conference, he 
believes, will aid him in his 
administrative duties as chief 
justice. He does not feel the duties of 
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chief justice—responsibility for 
internal operations of the Supreme 
Court (“the one person who is in 
command to operate the system and 
bring all seven together”) and 
administration of the entire state 
judicial system—are unreasonable 
or excessive. 


Duties of the Chief Justice 


A former chairman of a Bar Ethics 
Committee, Justice Overton is 
mindful of one of these Supreme 
Court duties—the disciplinary 
process of members of The Florida 
Bar. He plans to explore these 
procedures for a manner of “more 
efficiently and expeditiously 
disposing” of cases. “When it takes 
an extended amount of time, it is not 
fair to the public nor the individual 
involved.” 

He expresses the hope that the 
impression of Bar members and 
those new members from other 
states beginning their practices here 
will be “that The Florida Bar and the 
Supreme Court stand for a strong 
disciplinary program. If there is a 
disciplinary violation, it should be 
dealt with fairly and expeditiously 
with appropriate punishment.” 


Another administrative function of 
the chief justice is to plan the 
necessary judicial budget for the 
year for presentation to the 
legislature. The judicial branch must 
be “fiscally responsible, have a 
budgetary plan, and justify why it is 
needed.” 

A real necessity at this time is the 
need for more judges both at the trial 
and appellate level, he explains. 
“The one big problem that courts 
have is selling themselves. They are 
not a politically salable product. 
People don’t want to go to court. As 
far as a member of the legislature 
is concerned, he doesn’t get 
votes by saying, ‘Look at the judges | 
got you, so you can go to court.’ 
However, if you don’t have an 
effective judicial system, eventually 
everything goes. When people 
finally think about it, they 
recognize its need. We must provide 
a means for people to settle their 
disputes.” 


The Bench v. Private Practice 


Justice Overton began his law 
career “right out of law school in 
1952” as special assistant attorney 
general under Richard Ervin, who 
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also later served on the Supreme 
Court. Overton then went into 
private practice in St. Petersburg 
and served as city attorney in St. 
Petersburg Beach from 1954 to 
1957. 

Justice Overton believes that 
sitting on the bench is a “different 
type of thing” from being in private 
practice. “A lawyer is an advocate 
and must take the position of being 
an adversary for a particular 
position. When sitting as a judge, the 
first thing to learn is not to be an 
advocate. A judge must be objective 
and cannot take sides; but he must 
evaluate each of the adversary 
positions and then make ajudgment 
on that evaluation.” He adds that he 
“would hope many lawyers would 
want to become members of the 
judiciary.” 

A Separate Peace 


A separate personal commitment 
of the chief justice is his enthusiasm 
to “try to do as much as we can asa 
family.” This family includes his 
wife, Marilyn, and their three 
children, William, a recent graduate 
of Virginia Military Institute, Robert 
and Cathi, who attend local high 
schools in Tallahassee. 

Their activities range from 
canoeing and day-hiking to 
camping. In addition, the boys have 
backpacked extensively. 

It is another family outing when 
Justice Overton teaches in 
Nevada at the National College of 
the State Judiciary. They camp on 
the trip out and back and also 
live together in a dormitory during 
the sessions. 


The Chief Justice and Continuing 
Education-inseparable 


A recurrent conviction of Justice 
Overton is his accent on education. 
He is a former chairman of The 
Florida Bar’s Continuing Legal 
Education Committee and has 
authored one of the chapters in the 
CLE’s Eminent Domain handbook 
and also is author of the portion of 
the 1967 Florida Judicial 
Conference handbook of mechanics 
of the trial in civil and criminal cases. 
He has also participated in the Bar's 
first programs on Rules and Civil 
Trial Practice. 

In addition to his working with the 
CLE program, he has taught part- 
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time at Stetson University College of 
Law in St. Petersburg. While at 
Stetson he taught procedures in trial 
practice. He has a strong interest in 
trial advocacy programs and is 
particularly proud of the CLE trial 
advocacy program that was initiated 
while he was chairman of the CLE 
Committee. 

His areas of instruction, he notes, 
haven't been consistent. At the 
National College his courses have 
included new developments in 
criminal law, judicial discretion, and 
court administration, while his 
Stetson teaching was in civil 
procedure and trial practice. 

Teaching “makes you do things 
that you wouldn't ordinarily do. . .| 
enjoy teaching. It gives one a 
different perspective.” He observes 
that “law students are not as 
reluctant or reserved to ask 
questions of a judge as lawyers are.” 

Not only does Justice Overton 
support continuing legal education 
for lawyers and judges but also an 
orientation program to “educate 
people in what the judicial system 
actually does.” 

“Why shouldn't a high school 
graduate know what his 
responsibility is if summoned for 
jury duty or as a called witness? The 
place to start this is in the schools. 
Lawyers and judges have something 
to contribute by participating in 
those programs.” 


“| Want To Be A Lawyer” 


As the man responsible for the 
administration of the entire court 
system of the State of Florida, Chief 
Justice Ben F. Overton recalls one of 
of the first hints of the direction of 
his life when he wrote in his high 
school yearbook, “I want to be a 
lawyer.” This same man who must 
deal with opinions, budgets, policies 
and procedures, statewide 
conferences, lectures, and “bringing 
the seven together” seeks with his 
characteristic determination to 
“provide a judicial system which is 
not just for a few people but is for 
everyone when he has a problem.” 


—Cheryle M. Dodd 
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FLORIDA STATUTES 
ANNOTATED 


4, 
OO 


HARRISON COMPANY EXCLUSIVES } 


| @ F.S.A.REVISED VOLS. 30-33 (Rules) 
! 1975 REVISION, Henry P. Trawick, Jr., 
Consulting Editor. 


GENERAL INDEX — in 1 Volume, 1975 
REVISION the research key to your en- 
tire F. S. A. set 


1975 POCKET PART SUPPLEMENTS 
published in November — the fastest 
service available to bring you the latest 
statutes and annotations — a research 
time-saver. 


MID-YEAR INTERIM PAMPHLETS to 
keep your set continuously updated. 


HARRISON’S FLORIDA STATUTES 
ANNOTATED — Complete in 56 books: 
Quality, Convenience, unique features 
and the fastest service. 


$640.00 PLUS TAX 


THE HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park SPECIAL CREDIT TERMS 
Norcross, Georgia 30071 61 Volumes in 56 books. 1975 Pocket Parts 
and Index: $90.00. Set price includes 90 days 
(404) 447-9150 inclusive service. Call or write for further in- 
formation. 
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Pursuant to Article IX of the 
Integration Rule, the Budget 
Committee of The Florida Bar met 
on January 29, 1976, to prepare a 
tentative budget for the 1976-77 
fiscal year. Notice is hereby given 
that the following proposed 
budget, which was tentatively 
approved by the Board of 
Governors at Sea Island, Georgia, 
March 13, will be adopted at a 
meeting of the Board on May 15, 
1976, unless written objections 
thereto are filed with the executive 
director on or before May 10. 


GENERAL FUND 


Receipts 


Dues 

Journal, Directory and News 
Continuing Legal Education 

Convention 

Lawyer Information Services 


Sections 
Real Property 
Tax 
Trial Lawyers 
Corp., Banking & Bus Law 
General Practice 
Family Law 
Local Government 
Young Lawyers 
Comp. 


Committees 
Economics of Law Practice 
Environmental Law 
Legal Assistants 
No-Fault Insurance 


Miscellaneous 

Rules 

Pamphlets 

Journal binders 

Cost of Ethics Proceedings 

Addressings 

Addressings 

Lawyer Referral 

Interest 

Reimbursement of travel expense 5,000 

Cost refund from designation fees 26,800 

269,575 

Carryover from 1975-76 fiscal year 20,000 


TOTAL RECEIPTS $3,881,660 


OFFICIAL NOTICE 


1976-77 PROPOSED BUDGET 


DISBURSEMENTS 
General and Administration 


Administrative 
Salaries $218,000 
Payroll taxes and unemployment 
compensation 60, 
Insurance benefits 53,000 
Employee retirement 85,000 
Deferred compensation 5,000 
Legislative 75,000 
Travel 21,000 
Auditing 3,300 
Telephone and telegraph 59,000 
Postage 41,000 
Equipment 30,600 
Supplies 10,000 
Insurance 12,700 
Building and equipment reserve 10,000 
Building contingency fund 2,000 
Conference fund ___800 
Total Administrative 686,400 
Computer And Membership Records 
Salaries 
Other 
Total Computer and 
Membership Records 
Finance And Accounting 
Salaries 
Other 
Total Finance and Accounting55,300 
Word Processing 
Salaries 
Other 
Total Word Processing 
Printing And Mailing 
Salaries 
Other 
Total Printing And Mailing 114,800 
Lawyer Referral 
Salaries 
Other 
Total Lawyer Referral 
Building And Grounds 
Salaries 
Other 
Total Building And Grounds 90,500 


Total General & 
Administration 


Sections 


Salaries 

Travel 

Real Property 

Tax Section 

Trial Lawyers Section 

Young Lawyers Section 

Young Lawyers Convention 

Corp., Banking & Bus Law Section 3,200 

General Practice Section 

Family Law Section 

Local Government Section 

Workmen’s Compensation Section 3,550 

Equipment __ 3,900 
Total Sections 351,900 


$1,110,900 


Internal Organizations and 


Committees 


President's expense allowance 12,000 
President-elect’s expense allowance 7,200 
Dues to other organizations 
Rules of procedure 
Annual meeting 
Law Week & American Citizenship 2, 000 
Legal Ethics 
Judicial Nominating Commission 6,000 
General Committee Expense 
General Committee Meeting 
Judicial Poll 
Economics of Law Practice 
Environmental Law 
Labor Law 
Legal Aid 
Legal Assistants 
Long Range Planning 
Military Law 
Aerospace 
No-Fault 
Administrative & Regulated Utilities '500 
Total Internal Organizations 
& Committees 336,200 


Journal, Directory and News 


Salaries 
Mailing 
Printing 
Other 
Total Journal and Directory 


Ethics And Discipline 


Salaries 
Travel 
Cost of Proceedings 
South Florida Office 
Other 
Total Ethics and 
Discipline 


Continuing Legal Education 


Salaries 
Supplies 
Postage and Express 
Travel 
Book Development 
Cost of presenting courses 
Promotion 
Equipment 
Total Continuing Legal 
Education 


216, 175 
21,000 
35,650 


942,000 


Unauthorized Practice Of Law 


Salaries 
Travel 
Cost of Proceedings 
Other 
Total Unauthorized 
Practice of Law 
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80,000 
1,286,000 
85,000 
142,500 20,000 
135,000 
325,300 
$219,250 
24.660 
11,250 
6.400 
7 6,250 355,075 
2,400 17,000 
4,000 140,000 
45,000 27,000 
| 7.100 7575 
175,000 
14,000 
4,775 308,000 
| — 
38,950 
207,275 67,650 
49,500 
4,000 
20,000 
1,300 
74,800 
200 


Public Affairs 


Salaries 
Travel 
Membership Services 
Public Promotion and Service 
Special Projects 
Conferences 
Other 
Total Public Affairs 


Clients’ Security Fund 


Reserve 
Operations 
Administration 
Total Clients’ Security Fund 


Lawyer Information Services 


Salaries 
Printing and Paper 
Other 
Total Lawyer Information 


50,000 
19,000 
10,500 


Services 79,500 
$3,881,660 


TOTAL DISBURSEMENTS 


DESIGNATION 
Receipts 


Designation Fees 60,000 
Carryover from 1975-76 fiscal year160,000 
Total Receipts 


Disbursements 


Salaries 
Payroll tax 
Employee retirement 
Insurance benefits 
Auditing 
Supplies and copying 
Travel 
Telephone 
Equipment 
Administrative support 
Computer services 
Production services 
Administrative overhead 
Postage 

Total Disbursements 
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What Is Your Ethics 


This quiz deals with questions many lawyers confront 
during their daily practice. If you cannot get a perfect score 
(100%) on this one, you better start reading the Code of 
Professional Responsibility tonight! 

1. The morning newspaper contains a news item 
reporting the indictment of a long-hunted fugitive for the 
murder of a police officer. The state attorney is quoted as 
identifying the defendant as a well-known member of 
the Mafia with a record of three convictions for assault. 
Should you do anything? 

2. That evening, there is a TV news item of the state 
attorney announcing that the defendant has been 
arrested in another city and has given a confession to the 
arresting officers. Does this additional statement change 
your answer to question 1? 

3. The morning newspaper also contains an article 
reporting a speech by a new judge criticizing a state law 
which requires mandatory life imprisonment for 
possession of substantial quantities of narcotics. The 
judge, who is currently sitting in Criminal Part, describes 
the law as “unconscionable” and urges its repeal. Did the 
judge act improperly? 

4. In the morning mail is a letter from Judge Johnson 
asking you to purchase two $50 tickets for a fund-raising 
dinner for the Murray Hill Settlement House, a worthy 
charity of which he is a trustee. Should you tear the letter 
up and throw it away? 

5. You are asked by a long-time client to draft a will 
involving complicated future interest provisions. You 
have had little experience in the area, and are fearful that 
you may not be able to do the job correctly, but the client 
is insistent. May you ask your client to sign an agreement 
that you will not be held liable if the will fails? 

6. May you take on the matter at all? 

7. Another client previously asked you to handle a 
piece of complicated tax litigation which you had 
immediately turned over to a tax specialist to handle. 
The specialist has completed the job satisfactorily and 
has been paid. He sends you a nice letter of thanks and 
encloses a check for 25% of the payment as a forwarding 
fee. May you deposit it? 

8. A corporate executive who runs a medium size 
computer servicing firm has complained to you about 
the predatory practice of one of the giants in the industry 
who has recently pleaded nolo contendere to a criminal 
antitrust indictment. You have just received an 
announcement of the return to private practice of a 
lawyer who served in the Antitrust Division of the 
Department of Justice and who was associated with the 
investigation leading up to the indictment. Can you 
suggest to your client the retainer of this lawyer as co- 
counsel to help in drawing up a treble damage complaint 
against the offending violator? 

9. You are about to go on trial in a commercial case in 
which expert testimony would be extremely helpful. The 
problem is that the expert’s fee is substantial and your 
client has suffered financial reverses and has little cash 
avaiiable. May you offer the expert a nominal fee for 
testifying, with the understanding that if your client 
recovers he will receive an additional payment out of the 
recovery? 

10. You are a member of the board of directors of the 
local legal aid society. May you and your fellow directors 
give a staff attorney directions on the manner in which he 
should conduct the defense of a controversial black 
militant in a highly publicized “incitement to riot” case? 


Rating? 
Don't 
Yes No Know 


5,500 
8,700 
42,400 
9,260 
11,250 : 
129,000 
oR 
a 92,705 
82,505 
10,200 
185,410 
() ¢) 0) 
89,700 
2,100 
5,000 
ae 3,000 
300 
2,500 
3,000 
= 3,000 
9,000 
: 2,000 
3,800 
2,500 
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Answers to Ethics Quiz 


1. Yes. 

2. No. Both the newspaper article and a report of the 
TV news item should be forwarded by you to the 
Grievance Committee. Disclosure of a confession, 
evidence, prior criminal record, or other prejudicial 
background information to the media by the lawyer for 
the prosecution is a direct violation of Disciplinary Rule 
DR7-107(B). Every member of the Bar has a personal 
responsibility to report such unprofessional conduct to 
the proper agency. DR1-103(A). Unfortunately, few 
lawyers have read the new Code and fewer still comply 
with it, so these abuses continue to occur with alarming 
frequency. 

3. No. Since the judge has an exceptional opportunity 
to assess the workability of the narcotics law he can and 
should express his opinions on how it can best be 
improved, if, in doing so, he does not cast doubt on his 
capacity to decide impartially any issue that may come 
before him. 

4. No. You should send the letter to the Judicial 
Qualifications Commission. A judge is prohibited from 
soliciting funds for charity by Canon 5(B) (2) of the Code 
of Judicial Conduct. A lawyer’s obligation to report 
improper conduct extends to judges as well as to 
lawyers. DR1-103; EC1-4; EC8-6. 


5. No. Attempting to limit liability for malpractice is 
expressly forbidden by DR6-102(A). See EC6-6. 

6. Yes. Although ordinarily an attorney who does not 
feel competent to handle a matter should not accept it at 
all, it is permissible to do so if, with the knowledge and 
consent of his client, he associates with an attorney who is 
capable of doing an adequate job. EC2-22; DR2-107(A); 
EC4-2; EC6-6; DR6-101(A) (1). 

7. No. A fee can never be divided without a client's 
knowledge and consent. DR2-107. Even if such consent . 
is given, however, “. . .the division is to be made in 
proportion to the services performed and responsibility 
assumed by each.” See Florida Ethics Opinions 70-50; 72- 
33; 73-2. Here no split is justified. 

8. No. “A lawyer shall not accept private employment 
in a matter in which he has substantial responsibility 
while he was a public employee.” DR9-101(B). See also 
ABA Informal Decision 1182. 

9. No. Any contingent payment to an expert witness 
which amounts to a bonus if the client prevails is 
explicitly prohibited by DR7-109(C). 

10. No. Such a board should limit itself to formulating 
broad policy, leaving the conducting of individual cases 
to attorneys assigned to them. See DR2-103(D). For an 
extended discussion of this question, see ABA Opinions 
324 and 334. 


(This quiz was produced by New York State Bar Association and is reprinted by permission. 
Answers were prepared by Florida Bar grievance department.) 
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Merit Selection 
State Judges 


BY BURTON M. ATKINS 


The drive for merit selection of 
judges emerged as one facet of the 
judicial reform movement that 
generated momentum at the turn of 
the 20th century. As early as 1906, 
no less a figure in American law 
than Roscoe Pound argued before 
the American Bar Association that 
the widespread dissatisfaction 
among the American people with 
the administration of justice could 
be attributed to the inadequacies of 
judicial elections. He challenged 
those concerned with judicial 
administration to formulate new 
approaches to the selection of 
judges.! 

While the threads which wove the 
fabric of the merit plan were many, 
the major strands could probably 
be attributed to Albert Kales and 
Harold Laski. Kales, a founder and 
director of research of the 
American Judicature Society, 
proposed that an elected chief 


Burton M. Atkins is an associate professor 
of government at Florida State University. 
He earned his bachelor's degree at the 
University of Wisconsin (1966) and a master 
of arts (1969) and Ph.D. (1970) at the 
University of Kentucky. His research on 
judicial decision-making and local criminal 
justice has appeared in a variety of 
professional journals. He is also the coeditor 
of Prisons, Protest, and Politics. This article is 
based on research conducted through the 
Governmental Law Center at the Florida 
State University College of Law. 

The author wishes to pay particular thanks 
to Paul Puryear, Provost of the Division of 
Social Sciences and Law, and to Joshua 
Morse, Dean of the Florida State College of 
Law, for their support in this project. Neither 
they, nor the College of Law bear any 
responsibility for statements of fact or 
opinion in this article. 

The author also wishes to thank Lauri 
Eckert, Ann Griffen, Michael McDonald, 
David Slaughter, and Gwen Spivey for their 
valuable research assistance on various 
stages of the project. 


VOLUME 50, NUMBER 4, APRIL 1976 


justice of the state supreme court 
would fill vacancies by choosing 
judges from lists submitted by 
commissions designed to make 
exhaustive searches for the best 
talent available. After having 
served a specified term, the judge’s 
name would appear on the ballot 
for a retention decision. Laski 
modified the Kales proposal by 
arguing that the governor rather 
than the chief justice should serve as 
the appointing official.? It was this 
plan that was ultimately adopted by 
the American Bar Association in 
1937 and made part of the revised 
Missouri Constitution in 1941.3 
Because of numerous variations, 
it is misleading to discuss the merit 
plan as if it were a single mold. In 
fact, merit systems adopted in 
various jurisdictions can be 
compared on the basis of system 
related, commission related and 
format related differences.‘ Table 1 
summarizes the system-related 
differences. As Column 1 shows, 
the number of commissions within a 
state will vary depending on the 
scope of each commission’s 
jurisdiction. Alaska, for example, 
has just one commission charged 
with making nominations to all 
major courts in the state. Florida, by 
contrast, has a separate commission 
for each trial and appellate court in 
the state. Column 2 shows that all 
major courts are covered in 14 of the 
21 jurisdictions and only 2 (New 
York City and Birmingham, 
Alabama) do not use the plan for 
selecting appellate judges. Columns 
3 and 4 indicate the plan’s legal basis 
and scope of operation. In all but 
three jurisdictions the plans have 
statutory or constitutional status. 
Ten states use the plan to fill all 
vacancies, eight limit its use to 


ae 
wa 
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Alabama 


Alaska 


Colorado 


Florida 


Georgia 


Idaho 


Indiana 


lowa 


Kansas 


Maryland 


Missouri 


Montana 


Nebraska 


New York City 


Ohio 


Oklahoma 


Pennsylvania 


Tennessee 
Utah 


Vermont 


Wyoming 


Certain 
Trial 


All 
Major 


All 
Major 


All 
Major 


All Appellate 
& Some Trial 


All 
Major 


All Appellate 
& Some Trial 
All 

Major 


Appellate 


All 
Major 


All Appellate 
& Some Trial 


All 
Major 


All 
Major 


Certain 
Trial 


All 
Major 


All 
Major 


All 
Major 


Appellate 


All 
Major 
All 
Major 


All 
Major 


TABLE 1 


Legal Base 
of Plan 


Constitutional 
Constitutional 
Constitutional 
Constitutional 
Executive 


Order 


Statutory 


Constitutional & 
Executive Order 
Constitutional & 
Executive Order 


Constitutional 
Executive 
Order 
Constitutional 
Constitutional 
Constitutional 


Informal 


Constitutional 
& Statutory 


Constitutional & 
Executive Order 


Executive 
Order 


Statutory 
Constitutional 


Constitutional 


Constitutional 


Structural Comparisons of Merit Plans 


Purpose 
of Plan 


Interim 
Appointment 


All 
Appointments 


All 
Appointments 


Interim 
Appointment 


Interim 
Appointment 


Mixed 


Partisan 


Retention 


Retention 


Non-Partisan 


Partisan 
Election 


Non-Partisan 
or Retention 

Depends on 

Score 


All Appointments Retention 


All 
Appointments 


All 
Appointments 


Interim 
Appointment 


All 
Appointments 


Interim 
Appointment 


All 
Appointments 


Mixed 
Elections 


Interim 
Appointment 


Mixed 


Interim 
Appointment 


Retention 


Retention 


Nonpartisan 


Election 


Retention 


Non-Partisan 


Non-Partisan 


Partisan 


Non-Partisan 


Retention 


Partisan 


All Appointments Retention 


Interim 
Appointment 
All 
Appointments 


All 
Appointments 


Non-Partisan 


None 


Retention 


No. of Commis- 
sion Nominees 


2 or More 


3-Appellate 
2 or 3-Trial 


3 or More 


3 


3-Appellate 
2-Trial 
3 


5-7 


3-5 

2 or More 
List 
Maintained 


3 
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interim vacancies, and three 
jurisdictions mix its use depending 
on the type of court involved. As 
Column 5 indicates, retention 
elections may be competitive 
and/or nonpartisan in format. Only 
Nebraska requires that competitive 
retention elections are to be 
nonpartisan. Finally, column 6 
shows that the number of nominees 
submitted by commissions vary 
from two to seven, with three 
appearing to be the norm. 


Composition Differences 


Differences in the composition 
and operation of the nominating 
commissions are summarized in 
Table 2. Twelve of the 21 states 
have at least one judge serving on 
the commission. Iowa provides for 
a judge on all commissions except 
the one charged with nominating 
supreme court justices. Lay 
members are chosen by the 
governor in 17 states. In two states, 
Alaska and Idaho, the governor’s 
lay nominees to the commissions 
must be confirmed by the state 
senate. New York City provides 
that the appellate courts will select 
13 of the commissioners. And 
Florida provides that the governor 
selects three of the commissioners, 
The Florida Bar selects three, and 


Judicial 
Officer on 


Lay Mem- 


Commission Commission Commission Term 
Position 


Elected By 
Senate 


Governor 
Appoints 
(Subj. to 


Governor 
Appoints 


Colorado 


Florida No 


by Governor and 
Commission 


Governor 
Appoints 
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bers Receive Receive 


Resident 
Lawyers Elect 
From Bar List 


Bar Officials 
Appoint 


Confirmation) 


Majority 
Vote of 
Governor 

Atty. General & 
Chief Justice 


Bar Officials 
Appoint 


Can be appointed 


Bar Officials 
Appoint 


they, in turn, select the remaining 
three members. In most states, the 
bar selects the lawyer members. In 
Ohio and Pennsylvania lawyer 
members are selected by the 
governor whereas the supreme 
court appoints lawyer members in 
Montana. The commissioners 
generally serve four to six years. 
In most states commissioners are 
prohibited from holding public 
office, while in just less than half are 
they restricted from holding party 
offices. In both Kansas and 
Nebraska the number of terms is 
limited to two. Nebraska also 
prohibits members from serving 
these terms consecutively as does 
Alabama, Colorado, Iowa, 
Missouri, Oklahoma, Tennessee 
and Utah. In Alaska, Georgia, 
Idaho, Missouri, Vermont, and 
New York City commissioners are 
not prohibited from taking judicial 
office, even during their term on the 
commission. At the other extreme 
Oklahoma makes commissioners 
ineligible for judicial office during 
and up to five years after their term. 
Table 3 summarizes some of the 
rules governing the commissions’ 
proceedings. A particularly 
important consideration affecting 
the quality of work performed by 
the nominating commissions is the 
joint effect of workload and time 


Composition and Operational Differences of Merit Plans 


TABLE 2 


Lawyers Commission Holding 
Length of Public 
Office 
Position 


6 Years Prohibited 


Prohibited 


6 Years 


6 Years Prohibited 


4 Years Prohibited 


Length of Allowed 
Governor's 


Term 


Party 
Office 


Prohibited Not 


Allowed 


Allowed None 


constraints. Most commissioners 
are not compensated for their work 
and have limited staff to perform 
research and secretarial functions. 
While some commissions meet 
infrequently, others may have to 
consider 40 or 50 nominations per 
year. Likewise, while some states 
have separate commissions for each 
court (Nebraska has a separate 
commission for each seat on the 
Supreme Court), thus reducing the 
amount of work, other commis- 
sions, such as the nominating 
commission in Oklahoma, screen 
candidates for all trial and appellate 
courts in the state. Thus, the amount 
of time allocated to perform the 
screening function can have 
considerable bearing upon the 
quality of the commissions’ work. 
Obviously, the nominating 
commission in Oklahoma would 
require considerable time in which 
to screen candidates and this would 
explain an absence of any time 
limitation in that state. But both 
Alaska and Montana, for example, 
have one commission for the entire 
state but are nevertheless imposed 
with a 30-day limitation. Seven 
states have fairly stringent time 
requirements of 30 days, four 
provide up to 60 days, and seven 
have no specific time limitation at 
all. 


Holding Limitation 
On On 
Terms Judicial 
Eligibility 


During Term 
Consecutive 


None 


Prohibited Not During 
Consecutive Term&3 
Years After 


During Term & 
2 Years After 
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Composition and Operational Differences of Merit Plans 


TABLE 2 (Continued) 


State Judicial Lay Mem- _Lawyers Commission Holding Holding Limitation Limitation 
Officer on bers Receive Receive Length of Public Party On On 
Commission Commission Commission Term Office Office Terms Judicial 
Position Position Eligibility 


Governor Bar Officials 6 Years 
Appoints With Appoint 


Senate Consent 


Prohibited Allowed 


None 


Indiana Yes Governor Resident 6-S.C. & Prohibited Prohibited None During Term 
Appoints Lawyers Appellate & 3 After 
Elect 4-Superior 


2-County 


lowa No- Governor Bar Members 6 Years Prohibited Allowed Not During Term 
Supreme Appoints Elect Consecutive 
Court (Not 
Yes - Necessarily 
Elsewhere Lawyers) 


Kansas No Governor Resident 5 Years Prohibited Prohibited None During Term 
Appoints Lawyers & 6 Months 
Elect After 


Maryland Governor Bar Members 4 Years Prohibited Allowed None During Term 


Appoints Elect 


Missouri Yes Governor Resident 6-Appellate Prohibited Prohibited Not None 
Appoints Lawyers & Circuit Consecutive 
Elect 4-Municipal 


Montana Yes Governor Supreme 4 Years Allowed Allowed None During Term & 


Appoints Court 1 Year After 
Appoints 


Nebraska Yes Governor Resident 6 Years Allowed Allowed Not More During Term & 
Appoints Lawyers Than 2 2 Years After 
Elect & Not 


Consecutive 


New York City 13 Lawyers or Length of Allowed Allowed None 


Non-lawyers Mayor's 
Chosen by Term 
the Mayor 


Ohio No Governor Governor 4 Years Allowed Prohibited None During Term & 
Appoints Appoints 1 Year After 


Oklahoma No Governor Resident 6 Years Prohibited Prohibited Not During Term & 
Appoints Lawyers Consecutive 5 Years After 
Elect 


Pennsylvania Yes Governor Governor 4 Years Prohibited Prohibited None During Term 
Appoints Appoints 


Tennessee No Governor Bar Members 6 Years —_—— Prohibited Prohibited Not During Term 
Appoints Elected Consecutive 


Utah Yes Governor Bar Members 4 Years Allowed Allowed Not During Term & 
Appoints Elected Consecutive 6 Months After 


Vermont 


State Resident 2 Years Allowed Allowed None None 


Lawyers Elect 


Governor 
Appoints 


Wyoming Yes Governor Bar Members 4 Years Prohibited Prohibited None During Term & 
Appoints Elect 1 Year After 
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A major concern of those 
designing merit systems is the 
problem of balancing the need for 
public scrutiny of the commissions’ 
preceedings against the need to 
keep certain of the commissions’ 
investigation confidential. All 
nominating commissions strike this 
balance in favor of maintaining 
strict confidentiality concerning 
most information received on a 
candidate. The purpose of 
maintaining this confidentiality is to 
allow the commissions to work 
without overt public pressure that 
might impair their objectivity. 
Moreover, it appears reasonable for 
nominees to expect that their file 
will not be placed in the public 
domain and thus not make it 
distrustful for well qualified 
lawyers to have themselves 
available for judicial posts. 
Obviously, this is a different 
problem than that of making 
information concerning the actual 
nominees available to the public. 
There is considerable variation, 
however, among the states on the 
extent of confidentiality. Only three 
states — Alabama, Alaska, and 
Tennessee — require the 
commissions to release the names of 
all candidates under review. 
Missouri leaves this decision to the 
commission’s discretion. Eleven 
states require that all nominees be 
made public, whereas Ohio, 
Colorado, and New York City, by 
contrast, require that only the name 
of the appointee be made public. 


Merit Plans Evaluated 


Any evaluation must begin with 
the premise that the legal profession 
has a vested interest in exercising 
control over the selection of judges. 
In one survey it was found that 
lawyers tended to rank recruitment 
plans giving the bar various degrees 
of authority as superior to plans 
which minimized the bar’s impact.5 
Henderson and Sinclair found that 
the merit plan received the most 
support among lawyers surveyed in 
Texas and that 71.3% of the 
respondents supported wider use of 
bar polling and screening as a 
method for locating candidates.® 
With this inextricable and probably 
inevitable bond between bar 
associations and the processes for 
selecting judges it is certainly not 
surprising that one survey found 
that 41% of the lawyers polled felt 
that bar politics in a merit plan had 
substituted for electoral or partisan 
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Procedural Differences of Merit Plans 
TABLE 3 
State Time Limitations Confidentiality Bi-Partisan 
(Names Released) Commissions 
Alabama None All Candidates No 
Alaska 30 Days All Candidates No 
Colorado 30 Days Appointee Only Yes 
Florida 30 Days Nominees Only No 
(Can be Extended 
by Governor) 
Georgia None Unavailable No 
Idaho None Nominees if Yes 
Governor Wishes 
Indiana 70 Days Nominees Only Yes 
lowa ? Nominees Only No 
Kansas 60 Days Nominees Only No 
Maryland 60 Days Nominees Only No 
Missouri None All Candidates if Yes 
Commission Wishes 
Montana 30 Days Nominees if No 
Governor Wishes 
Nebraska None Nominees Only Yes 
New York City List Maintained Appointee Only No 
(Approval on it 
Expires After 
18 Months) 
Ohio 30 Days Appointee Only No 
Oklahoma None Nominees Only No 
Pennsylvania 30 Days Nominees Only No 
Tennessee 30 Days All Candidates No 
Utah 45 Days Nominees Only Yes 
Vermont None Nominees Only Yes 
Wyoming 60 Days Nominees Only No 


politics under the other recruitment 
systems.” 

Much of the research evaluating 
the use of merit plans has been case 
studies of how the plan has 
operated in select states. While 
generalizations cannot be drawn 
from such studies, they do 
nevertheless provide some insight 
concerning the plan’s strengths and 
weaknesses. Some of the research 
has centered upon the composition 
and operation of the nominating 
commissions. One rationale behind 
including laymen on nominating 
commissions is to blunt the 
argument that merit selection 


deprives the general public of a 
voice in the selection of judges. 
Thus to some extent, lay members 
are intended to be _ broadly 
representative of interests in the 
community. At the very least, one 
would presume that the lay 
members should reflect different 
interests than the lawyer members, 
otherwise the distinction between 
the two groups becomes 
meaningless. 

Available data indicate that the 
membership on the commission 
falls far short of its goal. When 
examined, for example, on the 
variables of race and sex lay 
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members were hardly a representa- 
tive cross-section of their 
communities: only 5 of 153 (3.3%) 
lay members in 1974 were nonwhite 
and only 34 were women. Nor do 
commissioners reflect a cross 
section of occupations: studies 
show that bankers and businessmen 
account for more than 50% of the lay 
members. Nonwhites and women 
are even more under-represented in 
the lawyer ranks. Some studies have 
found only 1% of the lawyer 
members to be nonwhites and one- 
half of the one percent of the 
commissions were women as of 
1974.7 The commissions in Florida 
generally show the same trend. 

Based upon the responses of Florida 
commissioners to a questionnaire 
sent to them in 1975, it appears that 
of the 166 commissioners 

responding to the questionnaire 

only 6.6% were women. 86.7% of the 

commissioners were white and 

13.3% of the respondents identified 

themselves as member of minority 

groups (Black, Hispanic, Oriental, 

and Indian). Most (68.1%) of the 

respondents, not surprisingly, 

identified their primary occupation 

as attorney, and overall, 81.9% listed 

either law, business, or banking as 

their occupation. 


There is some evidence to suggest 
that judicial nominating commis- 
sions operate as micro-political 
systems, with various factions of 
state bar associations competing for 
the seats allocated to lawyers. In 
Missouri, where the merit plan has 
been in operation for over three 
decades, the two major state bar 
associations, one in Kansas City, the 
other in St. Louis, have operated 
analogous to a two-party political 
system each struggling to dominate 
the selection of lawyer members to 
the nominating commissions. 
Watson and Downing describe this 
rivalry in their exhaustive study of 
the Missouri Plan: 


The analysis of lawyer elections under the 
plan indicates that a competitive “two-party 
system” has emerged in both Kansas City 
and St. Louis. Rival bar organizations 
representing distinct social status groups in 
the profession, nominate candidates and 
pursue techniques and strategies that are 
adopted to meet the campaign norms and 
electoral divisions of the lawyer 
constituency.® 


The authors suggest that competing 
factions within the bar associations 
are the functional equivalent of the 
societal interests represented by a 
two-party system, and thus, while 


some power is stripped from the 
electorate and given to the 
organized bar, the conflict over 
representation functions to thwart 
serious control by any one stratum 
of the legal profession. While this 
interpretation may have merit, one 
must nonetheless balance the 
argument that bar politics 
substitutes for partisan politics with 
the results of one study that found 
only 31% of the lawyers eligible to 
vote for lawyer representative on 
Commissions in 1946 actually did 
vote!® (Moran, 1958:471-77). 
Henderson and Sinclair found that 
only about 50% of the bar members 


responded to the bar polls in Texas. 


Missouri Experience 


There is some evidence that the 
selection of judges under the Merit 
Plan in Missouri has been anything 
but nonpolitical. During the first 25 
years of the plan’s use, 70% of the 
judges appointed were from the 
same party as the governor.!! If 
Governor Donnelly’s second 
nonconsecutive term is excluded, 
party lines would have been crossed 
in Missouri only once and that 
instance occurred when all 
nominees were from the governor’s 
opposition party.’ This selection 
pattern illustrates how commissions 
and the governor can act in concert 
to perpetuate control over the 
selection of judges. It suggests that 
failure to insure bi-partisanship on 
the nominating commissions can 
severely undermine any argument 
that the merit plan removes politics 
from the selection process.'* 

Another method for evaluating 
merit plans (as well as elective and 
appointive systems) is by 
systematically comparing each 
along some common dimension. 
Most of this research has explored 
the characteristics of judges 
selected by each system to ascertain 
whether any one tends to attract 
judges with a particular social 
background profile, and thus 
determine whether or not 
recruitment systems help or hinder 
particular strata of the bar in 
attaining judgeships. One study of 
state trial judges, for example, 
found that while there were some 
differences in the characteristics of 
the judges little if any systematic 
variation appeared.'‘ In other 
words no one method of selection 
tended to recruit judges having an 
identifiable profile of social 


background characteristics. This is 
not to say, however, that no patterns 
emerge at all. The data show, for 
example, that larger percentages of 
judges selected by the Missouri Plan 
and by partisan elections tend to 
have been born, reared, and 
educated in the district where they 
presided and that those recruited 
through legislative and nonpartisan 
elections were more likely to have 
attended prestigious law schools 
than were trial judges selected by 
other methods. 

A more recent study has shown 
only marginal differentiation in the 
characteristics of state supreme 
court justices when compared on 
the basis of selection, and that the 
few differences that did exist were 
attributable to regional patterns of 
judicial recruitment rather than 
selection system per se.§ One 
exception was that state legislative 
experience was a common factor 
among state supreme court justices 
selected by the state legislatures. 
But such obvious linkages were 
more the exception than the rule. 

In their comprehensive analysis 
of the merit plan in Missouri, 
Watson and Downing found, 
contrary to the expectations of 
members of the bar, that the 
Missouri Plan did not pack the 
judiciary with bluebloods; that 
Merit Plan judges, again contrary to 
expectation, were more likely to be 
“locals” than “cosmopolitans”; and 
that contrary to charges made by 
the plan’s detractors, it did not lure 
conservatives to the bench. Indeed 
one of the few consequences noted 
by the authors was a consensus 
among members of the bar that 
“better” judges had been appointed 
to the bench as a result of the merit 
system, although most comments 
reflected elusive qualities such as 
integrity, honesty, and dependa- 
bility '® If nothing else, this 
consensus among bar members 
would indicate more trust in a 
selection system in which the bar is 
given a formal role although such 
faith is not necessarily coterminous 
with good judges. Combining the 
findings of these various studies, 
then, one must conclude that the 
relationship between judicial 
recruitment systems and _ social 
background characteristics of 
judges is weak and subject to 
numerous damaging exceptions. 


Effect on Decisions 
Little research has been 
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Profile of Judges Nominated by Judicial Nominating Commission* 


Education 


University of Florida 
Other Florida 
Non-Florida 


Incumbents Present 
Judicial Assignment 


Circuit Court 
County Court 
Other 


Frequency of 
Appearances in 
Federal Court 


0-33% 
34-67% 
68-100% 


Proportion Devoted 
to Criminal Practices 


0-33% 
38-67% 
68-100% 


Court Appearance 


Yes 81.6 168 
No 9.7 20 
(MD) 8.7 18 


TABLE 4 


Judicial Status At 
Time of Nomination 


Incumbent Judge 
Non-incumbent Judge 


Type of Legal 
Practice 


General 

Civil 

Criminal 
Other 
Missing Data 


Frequency in State 
Court 


0-33% 
34-67% 
68-100% 


Appearances Before 
Jury 


0-33% 
38-67% 
68-100% 


Non-Judicial Public 
Offices Held 


Yes 36.4 75 
No 63.1 130 


Birth Place 


Florida 
Other South 
Non-South 


Types of Prior Public 
Offices Held 


States Attorney 
State Legislature 
Municipal Office 
Special Attorney 
Other 


Proportion of 
Practice Devoted 
to Civil 


0-33% 
34-67% 
68-100% 


Age 


35 or Below 
36-40 
41-45 
46-50 
51-55 


* When percentages do not total 100 it indicates missing data on the questionnaire. 


conducted on the effects of merit 
selection systems upon the types of 
decisions rendered by state courts. 
Watson and Downing found that 
the switch to merit selection had no 
impact upon criminal law decision 
reviewed by Missouri courts.!7 Only 
one study has been published 
comparing the decisions of all 50 
states’ courts of last resort on the 
basis of selection system. If found 
that while there was considerable 
variation in the decisions rendered 
by state courts of last resort, 
particularly in criminal appeals and 
cases involving certain litigants 
raising a host of civil issues, 
(tenants, debtors, and employees, 
for example) none of the variation 
could be explained by the method 
to select the supreme court 
justices.'* In fact, the virtual total 
absence of any statistically 
significant relationships among the 
decision variables and recruitment 
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systems led the authors to conclude, 
as did Watson and Downing in their 
Missouri study, that the real 
difference among the methods of 
judicial selection appears to be 
more ip their symbolic aspects since 
there is little empirical evidence of 
differences among them.!® Yet, as 
Watson and Downing suggest, 
argument will persist over how 
judges should be selected since 
different groups, particularly bar 
associations, will vie for control of 
the selection machinery. 


Florida Judges’ Evaluation 


A questionnaire sent to all Florida 
judges in the summer of 1975 
sought, in part, to ascertain their 
views toward the merit plan. This 
was done by asking each judge to 
rank the five types of selection 
systems (partisan and nonpartisan 


election, merit plan, gubernatorial 
appointment, and legislative 
election) on a five-point scale from 
best to worst. Table 3 summarizes 
the results. Three systems—partisan 
election, legislative election, and 
gubernatorial appointment— 
exhibit least support among the 
judges. Never a popular method for 
selecting judges, legislative election 
is currently used only in Virginia, 
South Carolina, Connecticut and 
Rhode Island. Almost three 
quarters of the respondents rated 
this system as the worst. Partisan 
elections dropped in Florida in 1971 
in favor of nonpartisan elections 
fared only slightly better with only 
5.1% rating it as the best and over 
half (54.2%) rating it as next to worst 
or worst. Viewed somewhat more 
favorably, but not gaining much 
support either, is gubernatorial 
appointment. 

Clearly, the two methods of 


% N % % 
41.3 85 427 (88) 

31.6 65 25.7 53 21.4 (44) 
209 43 728 150 35.4 (73) 

277 

37.0 20 50.0 103 

35.1 19 70 

137 (7) | 
5.8 (3) 
33.3 (17) 
7 

1.5 3 23.8 49 
68 14 
69.4 143 
325 67 

748 154 55.3 114 
121 25 61.2 126 

131 27 155 32 
a 23.3 48 
16 (33) 
11.7 (24) 

21.4 (44) 
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selection receiving most support are 
the merit plan and nonpartisan 
election; over half of the judges 
responding to the questionnaire 
believed the merit system to be the 
best method for selecting judges. 
Yet support for nonpartisan election 
is also widespread. While fewer 
judges rate nonpartisan elections as 
best, 76.1% rate it as at least second 
in preference as compared with 
72.1% for the merit system. The data 
thus suggest that support for the 
merit plan is more intense among 
certain Florida judges but that 
many view the current system of 
nonpartisan elections as tolerable, 
and certainly preferable to partisan 
or legislative election, and 
gubernatorial appointment.®° 

The questionnaire probed the 
judges’ views of the merit system by 
including several items concerning 
the scope of the plan’s operation. 
Most (69%) felt that the merit plan 
should not be limited to appellate 
courts, as it is in some states, but 
should include trial courts as well. 
The judges were less consensual on 
the issue of how retention decision 
should be made. For example, a 
large proportion of judges (44.5%) 
opposed the idea of a commission 
reviewing their performance on the 
bench but a substantial proportion 
(37.3%) agreed with such a process 
of review. More than half of judges 
(54.7%) felt, however, that such an 
evaluation, if made, should not 
appear on a retention ballot. 
Finally, a substantial proportion 
(70.1%) agreed that judges should 
only run on their records in 
retention elections, and not against 
opposition candidates. 

A final set of questions were 
framed in reference to claims 
frequently made in debates 
concerning the merit plan. For 
example, it is often alleged that a 
merit plan would make judges more 
arbitrary in their decisions because 
electoral accountability through 
contested elections would not exist. 
Likewise, literature criticizing the 
merit plan suggests that it is elitist in 
process and will tend to favor the 
upper echelons of the organized 
bar. A majority of Florida judges 
disagreed with such assertions, with 
68.6% rejecting the idea that a merit 
system breeds arbitrary decisions 
and 58.0% disagreeing that the plan 
favors certain strata of the legal 
profession.2! Critics of the merit 
system frequently claim that it does 
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little more than replace electoral 
and partisan politics with Bar and 
nominating commission politics, 
thus allowing the latter to capture 
control of the selection process. 
Interestingly, a large proportion 
(46.2%) of the judges in Florida 
agreed with this claim, as opposed 
to 25.9% who disagreed, but many 
judges (45.7%) felt, at the same time, 
that the merit system would 
generally reduce the influence in 
politics in judicial selection. Finally, 
consistent with the judges’ overall 
support for the merit system, 60.5% 
felt that the plan would lead to more 
judicial decisions based upon the 
merits of the case rather than having 
judges base decisions on favors 
owed to special interests 
instrumental in their electoral 
success. 

Florida’s experience with a 
limited merit plan designed to fill 
interim vacancies provides an 
opportunity to examine how the 
procedure has fared in practice. 
While these are many dimensions 
which might be assessed, the initial 
investigation has concerned the 
characteristics of attorneys 
nominated by the commission and 
ultimately chosen by the Governor, 
with the aim being a comparison of 
those attorneys against a profile of 
attorneys in Florida. An obvious 
means of comparison is with the 
data reported by the 1975 Florida 
Bar Survey.22 Because the 
nominating commission has 
operated for just four years, only a 
limited data base is available. 

As of December 1975, 206 
nominees had been sent by the 
commission to the Governor. The 
data in Table 4 provides a summary 
profile of the lawyers nominated. 
Unfortunately few comparable 
items appear in the nominating 
commissions’ questionnaire and the 
one sent by the Bar survey. Two 
items that did appear on both were 
the age distribution and the law 
school attended. Lawyers selected 
by the judicial nominating 
commission were not necessarily 
representative of the age 
distribution within The Florida Bar. 
The 1975 survey showed that 48.9% 
of those responding to the survey 
were under the age of 36, and 19.4% 
were over 50 years of age. By 
contrast, only 15 percent of the 
judicial nominees were under 35 
years of age and 42.3% were over 50. 
One must recognize that Article V 


requires that appellate judges have 
been a member of the Bar for ten 
years and circuit judges for five 
years. This requirement may affect 
the age distribution. Similarly, the 
nominating commissions appear to 
give some weight to the law school 
attended by the nominee. The 1975 
survey found that 31.5% of the 
lawyers had attended the 
University of Florida, 33.7% 
attended other Florida law schools, 
and 34.6% had attended law schools 
in other states. The judicial 
nominees, by contrast, were more 
likely to have attended law schools 
in Florida and particularly the 
University of Florida (41.3%), than 
law schools outside the state (20.9%). 

While a comparison of nominees 
with members of The Florida Bar is 
difficult with the available data, it is 
possible to compare the 
characteristics of nominees 
appointed by the Governor with 
those passed over. While in most 
instances the difference between 
appointed and nonappointed 
nominees is marginal, some 
important differences do emerge. 
For example, 40-50 years appears to 
be the optimal age from the 
standpoint of maximizing one’s 
opportunity for appointment from 
the commission’s list. Fifty-eight 
percent of nominees 41-45 years of 
age were selected even though they 
constitute only 11.7% of the 
available pool. 45.2% of the 
nominees between the ages of 46-50 
were selected whereas they 
constitute only 15 percent of the 
total group. Nominees younger 
than 35 and older than 55 have 
considerably less likelihood of 
being selected. 

The frequency distribution in 
Table 4 shows that the nominees are 
native Floridians, but not 
necessarily native Southerners. 
Native Floridians do not appear to 
hold any advantage in appoint- 
ments, and in fact the appointments 
tend to equalize the distribution of 
law schools represented through the 
appointments: 29.4% of the 
nominees who attended the 
University of Florida were selected 
as opposed to 40% of those who 
attended other Florida law schools 
and 30.2% for those who obtained 
their legal education outside the 
state. 

Most of the judicial nominees 
were not incumbent judges and 
most had never held a judicial 
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office. Among those with judicial 
experience, all but a few were on 
the trial level. Some of the nominees 
reported having held other political 
offices, the most frequently cited 
being state attorneys. Interestingly, 
the appointments tended to favor 
the nonjudicial incumbent, but of 
those incumbents chosen, the 
largest proportion were from 
circuit rather than from county or 
appellate courts. 

The type of legal practice in 
which the nominee was engaged 
appeared to be of some 
consequence. Those whose practice 
allowed them to appear in court 
regularly were more likely to be 
selected than those nominees who 
did not regularly appear in court. 
The jurisdiction also appeared to 
make some difference. While only a 
small proportion of the nominees 
claimed to make regular 
appearances in federal court, those 
who did were appointed more 
frequently than those who made 
frequent appearances in state 
courts. While the number of 
nominees to date does not permit 
detailed comparison concerning the 
substantive focus of the law 
practice, it is worthy to note that 
most nominees devoted more time 
to civil than to criminal practice, but 
more importantly, that those who 
devoted more than two-thirds of 
their time to civil cases were slightly 
more likely to be selected than were 
those who devoted similar 
proportion of their legal work to 
criminal practice. 


Conclusions From Survey 


This, and the preceding survey of 
judicial elections that appeared in 
the March issue of the Journal 
perhaps raised more questions than 
they answer concerning the 
strength and weakness of various 
methods of judicial selection. The 
issue of judicial recruitment is too 
complex to be analyzed as if there 
were a set of eternal truths that 
dictated our public policy. 
Undoubtedly, the problems 
associated with judicial elections 
are severe. In fact, prior to the 
adoption of Article V, the process in 
Florida might have better been 
described as gubernatorial 
appointment with interim elections. 
Although some reforms might thus 
have been in order, it is more than of 
passing interest to consider that 
while merit selection is generally 
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accepted as the proper remedy to 
the seemingly ill-functioning 
judicial elections, not much 
empirical evidence exists to support 
the proposition that changing 
formal recruitment method has an 
effect upon the quality of judges or 
justice. For example, many lawyers 
and judges agree that selecting 
judges through a merit plan will 
enhance the competency, integrity, 
and image of the courts. While this 
may be true, it is nevertheless 
difficult to assess objectively the 
quality of judges apart from their 
colleagues’ subjective appraisal. 

Certainly we are all concerned 
with the integrity of the judicial 
process. But insofar as the debate 
between merit versus electoral 
system is concerned, there are no 
studies which demonstrate that 
judges selected by merit plans are 
any less susceptible to special 
interest pressure than judges 
elected with or without opposition, 
or judges originally appointed to 
their seats. We would like to think 
otherwise, particularly in light of 
the recent controversy surrounding 
some of the justices on the Florida 
Supreme Court, but unfortunately 
little, if any, hard data exist to 
support this contention. 

These comments are made not so 
much to disparage the merit system, 
since improvements in the judiciary 
may indeed flow from a switch to 
the plan, but rather to force us to 
think more clearly about the 
relationship between how we 
structure our governmental process 
on the one hand, and what we hope 
to achieve by these shifts on the 
other. 

Interestingly, little has been said 
in the debate over judicial selection 
of how we might further improve 
judicial elections. The switch to a 
nonpartisan election may have 
reduced the effect of party politics. 
It may also be that a limit on the 
number of terms a judge can hold 
office or a cap on the number of 
years he or she can serve on the 
same court might increase the 
amount of competition for judicial 
office. Further changes in the 
formal qualifications for judgeships 
might enhance the caliber of those 
running for judicial office. The 
point is that several alternatives are 
available and it might do well to 
avoid viewing judicial elections as 
necessarily bad and merit plans as 
cure-alls. O 
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By DAVID T. BUNIN, F.S.A. 


David T. Bunin is an actuarial-economic 
consultant with offices in Philadelphia. He is 
a Fellow of the Society of Actuaries, a 
Chartered Life Underwriter, and a member 
of the American Economic Association. 

This article first appeared in the Shingle, 
publication of the Philadelphia Bar 
Association, and is reprinted with its 
permission. 


Eventually the question will 
come up in casual conversation— 
“What do you do fora living?” Even 
after 25 years in the profession, it is 
necessary to prepare oneself 
mentally for the probable response 
to the statement: “I am an actuary.” 
If the reply is “what's that?,” it gives 
an excellent opportunity to spend 
the next 15 minutes talking about 
life expectancy, mortality tables, 
present values, and a multitude of 
other concepts taking about 14% 
minutes more than the poser of the 
original question had bargained for! 

Unfortunately, very few people 
know what the word “actuary” 
means, or even that it refers to a 
person. A recent survey, conducted 
in front of the main libraries of the 
cities of New York, Boston, St. 
Louis, and Phoenix, revealed the 
fact that 125 persons out of 300 had 
no idea what an actuary is. Among 
those who ventured a guess, the 
answers ranged from ‘“‘a 
reactionary” to a “heart attack.” If 
there had been a prize, it certainly 
would have gone to the person who 
answered the question “what is an 
actuary?” with these words: “it’s 
where they bury dead actors.” 

To complicate matters further, 
the combination of actuarial and 
economic training — as in my own 
personal situation — produces a 
species known as an actuarial- 
economic consultant. This is a “rare 
bird,” indeed, and is essentially 
unknown by the man in the street! 

My son simplified it all when he 
wrote an essay in the third grade 
entitled “My Father.” He said: “My 
father is an actuary. An actuary is a 
person who takes the facks (sic) and 
tells you if you will live long or 
short.” 

In a booklet prepared by the 
Society of Actuaries (the 
professional body of actuaries in the 
United States and Canada) the 
answer to “What is an actuary?” is 
put this way: 


An actuary is an executive professionally 
trained in the science of mathematical 
probabilities. He uses mathematical skills to 
define, analyze and solve complex business 
and social problems. He designs insurance 
and pension programs which meet the 
public’s needs and desires, and which are 
financially sound. He forecasts probabilities 
and he commits his company or his client to 
long-range financial obligations for a 
generation or more. 


Although the general public 
appears not to be very well 
informed about the work of 
actuaries, most lawyers are much 
more knowledgeable on the 
subject. This fact is not surprising 
since the professional activities of 
attorneys and actuaries bring them 
together in a number of different 
situations. The purpose of this 
article is to enumerate those areas of 
common ground where lawyers 
and actuaries can be of service to 
each other. 

Three-fourths of the 4,300 
members of the Society of 
Actuaries are employed by life 
insurance companies where one of 
their principal responsibilities is the 
development of new life insurance 
policies. Being legal documents, 
these policies require the services of 
lawyers in their preparation. New 
insurance products result from the 
proper blending of actuarial and 
legal expertise. In recognition of the 
extreme importance of legal 
knowledge, a section of one of the 
ten examinations for Fellowship in 
the Society of Actuaries covers the 
subject of insurance law. The 
actuarial-legal team is also 
responsible for the following 
activities in life insurance 
companies: 

1) engaging in corporate planning 
including mergers, acquisitions or 
the creating of a holding company. 

2) developing plans for entering a 
new line of business such as mutual 
funds or variable annuities. 


3) handling of policy service and 
claims. 
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The tremendous growth in 
pension plans in the past 25 years 
and the enactment of the 
Employees’ Retirement Income 
Security Act of 1974 (ERISA) have 
provided excellent opportunities 
for actuaries and attorneys to work 
together. The actuary’s basic 
responsibility is the determination 
of how much money should be set 
aside each year to meet the 
obligations of the future. The 
attorney’s role is to draft the plan 
and trust agreements so that they 
will carry out the specifications of 
the administrators of the plan and 
will meet the legal requirements. 

Lawyers and actuaries may also 
find themselves participating in 
collective bargaining sessions 
concerning the cost of various 
pension proposals. 

Lawyers who specialize in tax 
matters may work with actuaries in 
evaluating last-survivor charitable 
remainder trusts. This is 
particularly true where a number of 
lives are involved. The calculation 
(and the legal phrasing) can be even 
more complex if a specific 
sequence of deaths will affect the 


value of the trust. 

Real estate transactions can give 
rise to actuarial calculations of 
present value. Attorneys working in 
this field sometime need to know 
the amortized values of mortgages 
at rates of interest not shown in the 
standard tables. These can be 
determined by actuarial methods. 

The field otf estate planning also 
brings the attorney and actuary into 
professional contact. The legal 
aspect, of course, is the preparation 
of the wills and trusts to carry out 
the goals and plans of the client. The 
actuary’s role is to provide the life 
insurance representative with the 
proper tools that will help create 
and preserve the client’s estate. 

The expanding role of 
government in various programs of 
social insurance has created 
opportunities for actuaries and 
attorneys in public service. 
Specifically, members of both 
professions can be called upon to do 
the following: 

1) testify before Congressional 
committees as to the long-range 
implications of Social Security 
increases, 


2) examine insurance companies 
to determine if they comply with 
regulatory requirements, 

3) establish by regulation the 
guidelines for tax deductibility of 
costs of pension plans, 

4) review and regulate policy 
forms submitted by insurance 
companies to the State Insurance 
Department. 

In the courtroom, an actuarial- 
economic consultant is often called 
upon as an expert witness in 
determining the loss of earning 
capacity in cases of permanent 
injury or wrongful death. Both 
plaintiff and defense attorneys 
make use of this testimony since it 
provides a means of measuring the 
damages in a logical and clear 
manner. Prior to reaching the court, 
actuarial-economic reports are 
helpful in pretrial conferences and 
settlement negotiations. 

It’s clear that actuaries and 
attorneys often get involved in 
similar projects. At least to 
members of the legal profession, an 
actuary can feel safe in answering 
the question: “What do you do for a 
living?” O 
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Your money 
can two places 
the same 


financial support 
for The Florida Bar 
Foundation 


The Florida Bar’s new group life insurance plan provides you 
with $10,000 in low-cost coverage. Plus double indemnity benefits for 
accidental dismemberment and triple indemnity for accidental death. 

And any experience rating credits (from favorable loss experience) 
are used to support The Florida Bar Foundation. 


Get full details on this great new plan. Write or call today! 


life insurance 
for you 


§ Poe & Associates, Inc. 
= P.O. Box 1348/Tampa, FL 33601 


a |'d like details on The Florida Bar group life 
g insurance plan. 


i 
i Name 


Address Phone 


Poe &Associates, Inc. 
P.O. Box 1348, Tampa, Florida 33601 
Telephone 813-228-7361 
Administrators for The Florida Bar insurance plans 


: City State Zip 


Underwritten by Voyager Life Insurance Co., Jacksonville, Florida 
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EDUCATIONAL SEMINARS 


ESTATE PLANNING AND oo eae of this course is to show the 
TRUSTS UNDER THE 1975 trusts ia other recent changes in these 
FLORIDA PROBATE CODE areas of practice. 


Members of The Florida Bar who attend 

this course will be eligible to receive 

Presented by: Continuing Legal Education educational credit in the following areas of 

Department, The Florida Bar designation and in the following amounts: 
Wednesday, june 8:30 a.m.-4:00 p.m. Planning & Administration hrs. 
amily Law 2 hrs. 
Real Property Law 2 hrs. 
Registered General Practice 5 hrs. 
Taxation 1 hr. 


You will receive brochure with registration 
form shortly after April 15. 


The following seminars are free to all members of The Florida Bar 
registered for the convention. 


SELECTED PROBLEMS OF BUSINESS WORKOUTS REVISITED 


Uniform Commercial Code Aspects - William Adams, Jacksonville 
Bankruptcy Aspects - Jules S. Cohen, Orlando 

Mortgage Aspects - Edward J. Kohrs, Tampa 

Corporate and Securities Aspects - Bowman Brown, Miami 

Tax Aspects - Norman H. Lipoff, Miami 

Moderator - Marvin E. Barkin, Tampa 


An outstanding panel of lawyers experienced in the area of the effect of economy on the 
practice of law will be assembled to discuss and answer questions on this timely topic. 


Presented by: Corporation, Banking and Business Law Section of The Florida Bar 
Thursday, June 10 9:00 a.m. - 12:00 noon 


FAMILY LAW SEMINAR 


Presented by: Family Law Section of The 2:00 p.m. - 5:00 p.m. — “Initial Matrimonial 
Florida Bar Client Interview Techniques and 
Matrimonial Law Settlement Tech- 
Thursday, June 10 niques” - Edward B. Rosenberg, Esquire, 
Chicago, Illinois. 
9:30 a.m. - 12:00 noon — “Taxation in Family 
Law,” Joseph N. DuCanto, Esquire, Application is being made for credit for this 
Chicago, Illinois course under The Florida Bar Designation 
Plan. 


“| OBJECT — “WHAT’S YOUR RULING, JUDGE?” 


Judge - Lawyer Seminar 


Presented by: Florida Conference of Circuit Judges 
Co-sponsored by: Trial Lawyers Section of The Florida Bar 


Thursday, June 10 2:30 - 4:30 
Measure your understanding of EVIDENTIARY PROBLEMS 
Match wits with the judges! You will be given the opportunity to vote to sustain or 
overrule the objections of attorneys during a simulated trial at which 10-12 different 
vignettes will be presented dealing with such evidentiary problems as hearsay, relevancy, 


best-evidence rules, and even impeachment. After you vote, the judge will make his 
ruling. See if you agree. 


This is your chance to overrule the judge—don’t miss it! 
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EDUCATIONAL SEMINARS 


ESTATE PLANNING AND 


DRAFTING OF WILLS AND 


TRUSTS UNDER THE 1975 
FLORIDA PROBATE CODE 


The purpose of this © course is to show the 
relevance of the recent statutory changes to 
estate planning and the drafting of wills and 
trusts and other recent changes in these 
areas of practice. 


Members of The Florida Bar who attend 
this course will be eligible to receive 
educational credit in the following areas of 
designation and in the following amounts: 
Estate Planning & Administration 5 hrs. 
Family Law 2 hrs. 
Real Property Law 2 hrs. 
Registered General Practice 5 hrs. 
Taxation 1 he. 


Presented by: Continuing Legal Education 
Department, The Florida Bar 


Wednesday, June 9 a.m.-4:00 p.m. 


You will receive brochure with registration 
form after 15. 


The following seminars are free to all members of The Florida Bar 
registered for the convention. 


SELECTED PROBLEMS OF BUSINESS WORKOUTS REVISITED 


Uniform Commercial Code Aspects - William Adams, Jacksonville 
Bankruptcy Aspects - Jules S$. Cohen, Orlando 

Mortgage Aspects - Edward J. Kohrs, Tampa 

Corporate and Securities Aspects - Bowman Brown, Miami 

Tax Aspects - Norman H. Lipoff, Miami 

Moderator - Marvin E. Barkin, Tampa 


An outstanding panel of lawyers experienced in the area of the effect of economy on the 
practice of law will be assembled to discuss and answer questions on this timely topic. 


Presented by: Corporation, Banking and Business Law Section of The Florida Bar 
Thursday, June 10 9:00 a.m. - 12:00 noon 


FAMILY LAW SEMINAR 


Presented by: Family Law Section of The 2:00 p.m. - 5:00 p.m. — “Initial Matrimonial 
Florida Bar Client Interview Techniques and 
Matrimonial Law Settlement Tech- 
niques” - Edward B. Rosenberg, Esquire, 


Thursday, june 10 
Chicago, 


9:30 a.m. - 12:00 noon — “Taxation in Family 
Law,” joseph N. DuCanto, Esquire, 


Application is being made for credit for this 
Chicago, Illinois 


course under The Florida Bar Designation 
Plan. 


“| OBJECT — “WHAT’S YOUR RULING, JUDGE?” 


Judge - Lawyer Seminar 


Presented by: Florida Conference of Circuit Judges 
Co-sponsored by: Trial Lawyers Section of The Florida Bar 


Thursday, June 10 =. 2:30 - 4:30 
Measure your understanding of EVIDENTIARY PROBLEMS 
Match wits with the judges! You will be given the opportunity to vote to sustain or 
overrule the objections of attorneys during a simulated trial at which 10-12 different 
vignettes will be presented dealing with such evidentiary problems as hearsay, relevancy, 
best-evidence rules, and even impeachment. After you vote, the judge will make his 
ruling. See if you agree. 


This is your chance to overrule the judge—don’t miss it! 
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THE FLORIDA BAR ANNUAL MEETING 
ADVANCE REGISTRATION and RESERVED TICKETS 
JUNE 9-12, 1976 


INSTRUCTIONS: Please print or type information requested below. Please refer to General Information & Convention Schedule 
before comp!eting form. 


NAME (First, Middle Initial, Last) As To Appear On Badge TYPE REGISTRANT: (Mark & Proper Category) 


MAILING ADDRESS (Street/P.O. Box, City, State, Zip Code) 1. O Member 6. O Board Of Governors 
2. O Guest 7. O Local Bar President 
: 3. O Judge 8. © Fifty Yr. Member 
4. O Student 9. O Fla. Bar Foundation 
5. O Past President Member 


10. O Current Bar Center Drive Donor 


SPOUSE’S NAME (If Attending) CHILDREN’S NAMES AND | NAME & AGE 
AGES IF ATTENDING 


NAME & AGE 


NAME & AGE 


NAME & AGE 


REGISTRATION and TICKETED FUNCTIONS 


The reservation-registration form must be accompanied by payment of the registration fee of $50 for each member of The 
Florida Bar before hotel reservations will be accepted. 


; DAY DATE ACTIVITY NUMBER FEE PER | AMOUNT 
PERSONS |PERSON 
REGISTRATION FEE (members only) 1 $50.00 | $50.00 
s Thursday | June 10 | Corporation, Banking, & Business Law Section & Tax Section Joint Luncheon 5.75 
. Thursday | June 10 | Fellows of the American Bar Foundation Luncheon 7.00 
Thursday | June 10 | International Law Committee Luncheon 6.00 
n°) Thursday June 10 | Labor Relations Law Committee Luncheon 6.00 
wd Thursday | June 10 | Trial Lawyers Section Luncheon 5.75 
oo | Thursday | June 10 | Children’s Movie and Cartoons (ages 6-12) 1.00 
5 Thursday June 10 | Reception for all members and guests No Charge 
< 
— Friday June 11 | Family Breakfast (featuring Bob Griese) 4.50 
ue 2 Friday June 11 | Ladies Program & Luncheon (“‘Women: A Bicentennial Perspective’’) 8.00 
Friday June 11 | American Judicature Society Luncheon 5.75 
Friday June 11 | Florida Association of Women Lawyers Luncheon 6.00 
Friday June 11 | General Practice Section Luncheon 5.75 
Friday June 11 | Real Property Section Luncheon 5.75 
Friday June 11 | Travel Programs Committee Luncheon 5.75 
Friday June 11 | Young Lawyers Section Luncheon 5.00 
Friday June 11 | Fl. Fellows, American College of Probate Counsel Reception & Dinner 32.00 
Friday June 11 | Childrens Dinner, Movies, Magician, Counselors (Ages 6-12) 7.00 
Friday June 11 | Buffet Dinner for all members and guests 9.00 
Friday: June 11 | Annual Dance & Cocktail Party 6.00 
Saturday | June 12 | Cumberland Law School Alumni Breakfast 4.50 
Saturday | June 12 | Duke University Law Alumni Breakfast 4.50 
Saturday June 12 | Emory Law School Alumni Breakfast 4.50 
Saturday June 12 | Florida Association of Hospital Attorneys Breakfast 4.50 
Saturday | June 12 | Florida Defense Lawyers Association Breakfast 4.50 
Saturday | June 12 | Harvard Law School Alumni Breakfast 4.50 
Saturday | June 12 | Stetson University Law Alumni Breakfast 4.50 
Saturday June 12 | Judicial Luncheon (for all members & guests) 6.50 
Saturday June 12 | Children's Dinner, Movie, Entertainment, Counselors (Ages 6-12) 7.00 
Saturday June 12 | Annual Dinner & Show (featuring Bobby Goldsboro) 10.00 ‘ 
TOTAL AMOUNT PAID | | 


O Please send information on golf tournament to be held Friday afternoon. 


Make check for advance registration and reserved tickets payable to The Florida Bar. Mail that 
check & a check payable to either Walt Disney World or Orlando Hyatt House for first night room 
deposit with completed forms to The Florida Bar, Tallahassee, Florida, 32304, Attn: Convention 
Coordinator. 


: 
lig 
| 


THE FLORIDA BAR ANNUAL MEETING 
HOTEL RESERVATION FORM 
JUNE 9-12, 1976 


PLEASE READ INSTRUCTIONS BEFORE COMPLETING FORM 


NAME (FIRST, MIDDLE INITIAL, LAST) 


MAILING ADDRESS (STREET/P.O. BOX, CITY, STATE, ZIP CODE) 


HOTEL RESERVATIONS: Please reserve in my name the following accommodation(s) checked below. Also, indicate your hotel 
priority (example, first, second, third, etc.) in the spaces provided below, in the event your first request cannot be met. Note: 


You will not be able to check in to Disney Hotels before 3:00 p.m. You must check out by 12 noon. 


ARRIVAL: A.M. 


DATE TIME 


DEPARTURE: 
DATE 


A.M. 
P.M. 


TOTAL NUMBER IN PARTY? 


TIME 


ACCOMMODATIONS: 


1. WALT DISNEY WORLD 
CONTEMPORARY TOWER (Priority ) 
Convention Headquarters 
Tower Building 300 rooms available from June 9-14 
14 floors, near the action. 
No. of Rooms ___ At $58.24 Each (Including Tax) 


Total first night's room deposit - 


If extra bed required, please check. 0 
If crib is required, please check. 0 


2. 


WALT DISNEY WORLD 

CONTEMPORARY HOTEL BAYSIDE (Priority 
North And South Extends From Tower 

450 rooms available June 8-12 

Only two floors high 

No. of Rooms ___ At $47.84 Each (including Tax) 


Total first night's room deposit _ 


If extra bed required, please check. 0 
If crib is required, please check. 0 


WALT DISNEY WORLD 
POLYNESIAN HOTEL (Priority 
Very Popular Place 

200 rooms available June 9-12 


No. of Rooms ____ At $47.84 Each (Including Tax) 


Total first night's room deposit ee 


If extra bed required, please check. 0 
If crib is required, please check. 0 


WALT DISNEY GOLF RESORT VILLAS (Priority 
Near The Golf Course, Of Course 

Monorail Does Not Extend To This Resort 

50 rooms available June 8-12 

No. of Rooms ___ At $47.84 Each (including Tax) 


Total first night’s room deposit Bicscssantoes 


If extra bed required, please check. 0 
If crib is required, please check. 0 


ORLANDO HYATT HOUSE (Priority ) 
Complimentary Bus To Disney World Leaving 
Every 30 Minutes. Only 2.8 Miles From Toll Plaza 
150 rooms from June 9-12 

No. of Rooms 

—_— Singles At $29.12 (including Tax)}$___ 
— — Doubles At $33.28 (Including Tax)/$___ 
Total first night's room deposit 
If extra bed is required, please check. 0 
If crib is required, please check. 0 


WALT DISNEY FORT WILDERNESS 
CAMPING FACILITY (Priority ) 
Campers Are Entitled To Use Disney Worid 
Transportation Facilities Free Of Charge. 


No. of Sites ____ At $10.50 Each, per day 
(Including Tax) 
Total first night's site deposit 


_ 


SPECIAL INSTRUCTIONS 


And Completed Forms To: The Florida Bar 


Tallahassee, Florida 32304 
Attn: Convention Coordinator 


A check for the first night room deposit must accompany reservation application 
Make check payable to either Walt Disney World or Orlando Hyatt House 
Mail Two Checks (1. Registration & Reserved Tickets 2. Hotel Deposit) 


Tear Along Fold 
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HOTEL ROOM INFORMATION 
26TH ANNUAL MEETING, THE FLORIDA BAR 
CONTEMPORARY HOTEL 
WALT DISNEY WORLD, LAKE BUENA VISTA, FLORIDA 
JUNE 9-12, 1976 


PLEASE READ THE INFORMATION CONTAINED HEREIN BEFORE COMPLETING THE APPLICATION TO 
RESERVE ROOMS. 


ROOM AND RATE INFORMATION 
EUROPEAN PLAN — NO MEALS 


Rates at Disney World are based on single or double occupancy. Children under 18 years of age may share a 
room with adults at no additional charge. Additional adults - $4 per person. Most rooms contain two queen- 
sized beds. One additional bed may be added at $4. Maximum occupancy is five persons per room. Rates 
include daily unlimited use of the WALT DISNEY WORLD Transportation System for each person. 


ROOM REQUESTS 


All rooms will be reserved on a first come, first served basis. Therefore, we suggest you list asecond and third 
choice in the event your request is not one of the earliest received. The last rooms to be used, unless 
specifically requested, will be the Orlando Hyatt House (2.8 miles from main entrance). Therefore, if your 
reservation form is received after all Disney rooms have been taken, it will be necessary to return your check 
payable to the Disney World hotel. You can then issue a check to the Orlando Hyatt House for the 
appropriate amount. All hotel requests must come directly to The Florida Bar. Walt Disney World and the 
Orlando Hyatt House will not accept reservations trom you directly. 


METHODS OF PAYMENT 


Room accounts must be paid upon departure. NOTE: Only Master Charge is honored at Walt Disney World. 
Personal checks and Travelers Cheques will also be accepted. 


CONFIRMATION 


Confirmation of room requests will be sent to you from the hotel; you should receive confirmation in about 
two weeks. 


CHANGES AND CANCELLATIONS 


If you wish to make changes after receiving confirmation, please contact WALT DISNEY WORLD Central 
Reservations Office IN WRITING. The address is: 

WALT DISNEY WORLD RESERVATIONS 

P. O. Box 78 

Lake Buena Vista, Florida 32830 


First night’s room deposits for Disney Hotels are fully refundable up to 5 days prior to confirmed arrival. 
The Orlando Hyatt House will refund your deposit up to 24 hours prior to confirmed arrival. 
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8:00 a.m.-4:00 p.m. 


9:00 a.m.-3:00 p.m. 


9:30 a.m.-11:30 a.m. 


11:00 a.m.-12:00 noon 


1:30 p.m.-6:00 p.m. 
3:00 p.m.-5:00 p.m. 


5:30 p.m.- 
6:30 p.m.- 


6:30 p.m.- 


7:30 a.m.-9:00 a.m. 


9:00 a.m.-11:00 a.m. 


9:00 a.m.-12:00 noon 


9:00 a.m.-12:00 noon 


9-12 a.m./2-5 p.m. 
9:00 a.m.-5:00 p.m. 


10-12 a.m./2-5 p.m. 


9:30 a.m.-2:00 p.m. 


10:00 a.m.-12:00 noon 
10:00 a.m.-12:00 noon 


10-12 a.m./2-5 p.m. 
10-12 a.m./2-5 p.m. 


10:00 a.m.-5:00 p.m. 


11:00 a.m.-12:30 p.m. 


12:30 p.m.-2:00 p.m. 


12:30 p.m.-2:00 p.m. 
12:30 p.m.-2:00 p.m. 
12:30 p.m.-2:00 p.m. 


2.00 p.m.-4:00 p.m. 
2:00 p.m.-4:00 p.m. 
2:00 p.m.-4:00 p.m. 
2:00 p.m.-4:00 p.m. 


2:00 p.m.-4:00 p.m. 
2:00 p.m.-5:00 p.m. 


CONVENTION SCHEDULE 


Wednesday, June 9 


“Estate Planning & Will & Trust 
Drafting Under the 1975 Probate 
Code,” Continuing Legal Education 
Seminar 

Lawyers’ Title Guaranty Fund Board 
of Trustees Meeting 

Florida Legal Services, Inc., Board of 
Directors, Program & Finance 
Committee 

Florida Legal Services, Inc., Board of 
Directors, Personnel Committee 
Florida Legal Services, Inc., Annual 
Meeting, Board of Directors 
Lawyers’ Title Services, Inc., Board 
of Directors Meeting 

Young Lawyers Section Board of 
Governors Meeting 

Young Lawyers Section Board of 
of Governors Reception & Dinner 
The Florida Bar Board of Governors, 
past, present, & incoming, and past 
presidents Reception & Dinner 


Thursday, June 10 


Designation Coordinating and 
Advisory Committees Breakfast 
Meeting 

Florida Constitution Committee 
Meeting 

Probate & Guardianship Rules 
Committee Meeting 
Corporation, Banking & Business 
Law Section Educational Panel 
Family Law Section Seminar 
Labor Relations Law Committee 
Meeting & Luncheon 

Eminent Domain Committee 
Meeting 

International Law Committee 
Meeting & Luncheon 

Florida Bar Foundation Meeting 
judicial Administration, Selection 
& Tenure Committee Meeting 
Lawyer Referral Committee 
Meeting 

Military Law & Aid to Servicemen 
Committee Meeting 
Unauthorized Practice of Law 
Committee Meeting & Luncheon 
The Florida Bar Board of Governors 
Meeting 
Corporation, Banking, & Busines 
Law Section & Tax Section 

Joint Luncheon 

Fellows of American Bar 
Foundation Luncheon 

Florida Bar Board of Governors 
Luncheon 

Trial Lawyers Section Luncheon 
Aerospace Law Committee 
Meeting 

Agri-Business Law Committee 
Meeting 

Law Week & American Citizenship 
Committee Meeting 
Corporation, Banking & Business 
Law Executive Council Meeting 
Judge-Lawyer Seminar 

Clients’ Security Fund Committee 
Meeting 


2:00 p.m.-5:00 p.m. 
2:00 p.m.-5:00 p.m. 


2:00 p.m.-5:00 p.m. 
2:00 p.m.-5:00 p.m. 


2:00 p.m.-5:00 p.m. 
3:00 p.m.-5:00 p.m. 


5:45 p.m.-7:45 p.m. 
6:30 p.m.-7:30 p.m. 


8:00 a.m.-9:00 a.m. 


9:30 a.m.-12:00 noon 
10:00 a.m.-11:45 a.m. 


12:15 p.m.-1:30 p.m. 
12:15 p.m.-1:30 p.m. 
12:15 p.m.-1:30 p.m. 


12:15 p.m.-2:00 p.m. 
12:15 p.m.-1:30 p.m. 
12:15 p.m.-1:30 p.m. 
12:15 p.m.-1:30 p.m. 
12:30 p.m.-2:00 p.m. 
1:30 p.m.-6:30 p.m. 
5:30 p.m.-7:00 p.m. 
5:30 p.m.-7:00 p.m. 
6:00 p.m.-7:30 p.m. 
6:00 p.m.-7:30 p.m. 
6:00 p.m.-11:00 p.m. 
6:30 p.m.-9:30 p.m. 
6:30 p.m.-9:30 p.m. 


7:30 p.m.-9:30 p.m. 
9:00 p.m.-1:00 a.m. 


Special Committee to Study 
Statewide Prosecution Function 
Continuing Legal Education 
Committee Meeting 

Drug Abuse Committee Meeting 
Local Government Law Section 
Committee Meeting 

Student Education and Admissions 
to the Bar Committee Meeting 
Admiralty Law Committee Meeting 
Children’s Movie 

All Member Reception 


Friday, June 11 


All Member Breakfast 

General Assembly Meeting 
“Women: A Bicentennial 
Perspective” 

Real Property Section Luncheon 
Young Lawyers Section Luncheon 
American Judicature Society 
Luncheon 

Florida Association of Women 
Lawyers Luncheon 

50 Year Members Luncheon 
General Practice Section Luncheon 
Travel Programs Committee 
Luncheon 

Ladies Luncheon 

Golf Tournament 

Florida State University Law Alumni 
Reception 

University of Florida Law 

Review Alumni Reception 
University of Michigan Law Alumni 
Reception 

University of Florida Law Alumni 
Reception 

Children’s Activities 

Florida Fellows American College 
Probate Counsel Reception 

& Dinner 

Florida Fellows American College 
of Trial Lawyers Reception & Dinner 
All Member Buffet 

Annual Dance & Cocktail Party 


Saturday, June 12 


8:00 a.m.-9:30 a.m. 
8:00 a.m.-9:30 a.m. 


8:00 a.m.-9:30 a.m. 


8:00 a.m.-9:30 a.m. 
8:00 a.m.-9:30 a.m. 


8:00 a.m.-9:30 a.m. 
8:00 a.m.-9:30 a.m. 


9:30 a.m.-12:00 noon 


12:30 p.m.-2:00 p.m. 
6:00 p.m.-7:30 p.m. 


6:00 p.m.-7:30 p.m. 


6:00 p.m.-11:00 p.m. 
6:30 p.m.-7:30 p.m. 


6:30 p.m.-7:30 p.m. 


8:00 p.m.-11:00 p.m. 


Florida Defense Lawyers 
Association Breakfast 

Cumberland School of Law Alumni 
Breakfast 
Duke Law School Alumni Breakfast 
Emory Law School Alumni Breakfast 
Florida Association of Hospital 
Attorneys Breakfast 

Harvard Law School Alumni 
Breakfast 

Stetson University College of Law 
Alumni Breakfast 

General Assembly Meeting 
Luncheon honoring the Judiciary 
George Washington Law School 
Alumni Reception 

Vanderbilt Law School Alumni 
Reception 

Childrens’ Activities 

Mercer University Law School 
Alumni Reception 

University of Florida Law Review 
Alumni Reception 

Annual Dinner & Show 


ALL-MEMBER 
RECEPTION 


Renew old friendships, 


make new ones! 


Two free drink tickets for 


each member! 


GOLF TOURNAMENT 


We have a “surprise” for you this 
year that we think you will like. 
Check appropriate block on the 
registration form to receive an entry 
blank. Field will be limited to first 88 
entries received plus standbys. 


FAMILY 
BREAKFAST 


Bring the entire family 
to hear the Miami 
Dolphin star quarter- 
back BOB GRIESE! An 
inspirational and enter- 
taining talk by the man 
who led the Dolphins to 
two Super Bowl cham- 
pionships in a row! In 
addition, music with a 
bicentennial touch. Buy 
your tickets now for this 
one! 


LADIES PROGRAM 
& LUNCHEON 


“Women: A Bicentennial 
Perspective” An educa- 
tional and entertaining 
presentation that tells the 
little-known story of the 
women in America’s past. 
A special bonus for all who 
attend and door prizes! 


CHILDREN’S ACTIVITIES 


Bring the youngsters to WALT DISNEY WORLD! 
For children ages 6-12, save $ on babysitting — 
We have planned — 
Thursday night - movie and cartoons 
Friday & Saturday nights - dinner, movie, cartoons, 
& other supervised entertainment 


ANNUAL DANCE and 
COCKTAIL PARTY 


Sponsored by the Young Lawyers Section. 
Proceeds go to Young Lawyers Scholarship Fund. 
Jitterbug, foxtrot, twist, and hustle to a 

great band! 
Promises to be a highlight of the convention! 


DOOR PRIZES TOWN HALL 


Win a trip for two to the Far 
East worth $3000. Many other 
terrific door prizes to be 
awarded at each General 
Assembly session. 


For all Florida Bar 
members - a chance to 
discuss the vital issues 
affecting you! An old 
fashioned “town hall’ 
forum with a modern twist 
— voting machines to 
register your opinions. 

Let your voice be heard! 


ANNUAL DINNER 
& SHOW 


The featured entertainer for this climatic event is 
BOBBY GOLDSBORO, well known singing star. 
Don’t miss it! 

We cai promise you a marvelous roast beef dinner on 
this final evening of the convention — AND — 
entertainment that you will talk about with pride for 
weeks to come. 

In 1974 we brought the Smothers Brothers to Disney 
World. Several persons could not get tickets at the door. 

Take atip from us — order your tickets now — you can 
always cancel anytime up to 48 hours of the event. 
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ALL-MEMBER 
RECEPTION 


Renew old friendships, 


make new ones! 


Two free drink tickets for 


each member! 


GOLF TOURNAMENT 


We have a “surprise” for you this 
year that we think you will like. 
Check appropriate block on the 
registration form to receive an entry 
blank. Field will be limited to first 88 
entries received plus standbys. 


FAMILY 
BREAKFAST 


Bring the entire family 
to hear the Miami 
Dolphin star quarter- 
back BOB GRIESE! An 
inspirational and enter- 
taining talk by the man 
who led the Dolphins to 
two Super Bowl cham- 
pionships in a row! In 
addition, music with a 
bicentennial touch. Buy 
your tickets now for this 
one! 


LADIES PROGRAM 
& LUNCHEON 


“Women: A Bicentennial 


Perspective” An educa- 
tional and entertaining 
presentation that tells the 
little-known story of the 
women in America’s past. 
A special bonus for all who 
attend and door prizes! 


CHILDREN’S ACTIVITIES 


Bring the youngsters to WALT DISNEY WORLD! 
For children ages 6-12, save $ on babysitting — 
We have planned — 
Thursday night - movie and cartoons 
Friday & Saturday nights - dinner, movie, cartoons, 
& other supervised entertainment 


ANNUAL DANCE and 
COCKTAIL PARTY 


Sponsored by the Young Lawyers Section. 
Proceeds go to Young Lawyers Scholarship Fund. 
Jitterbug, foxtrot, twist, and hustle to a 

great band! 
Promises to be a highlight of the convention! 


DOOR PRIZES TOWN HALL 


Win a trip for two to the Far 
East worth $3000. Many other 
terrific door prizes to be 
awarded at each General 
Assembly session. 


For all Florida Bar 
members - a chance to 
discuss the vital issues 
affecting you! An old 
fashioned ‘‘town hall” 
forum with a modern twist 
— voting machines to 
register your opinions. 

Let your voice be heard! 


ANNUAL DINNER 
& SHOW 


The featured entertainer for this climatic event is 
BOBBY GOLDSBORO, well known singing. star. 
Don’t miss it! 

We cai promise you a marvelous roast beef dinner on 
this final evening of the convention — AND — 
entertainment that you will talk about with pride for 
weeks to come. 

In 1974 we brought the Smothers Brothers to Disney 
World. Several persons could not get tickets at the door. 

Take atip from us — order your tickets now — you can 
always cancel anytime up to 48 hours of the event. 
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GENERAL INFORMATION 


CONVENTION ACTIVITIES 


A majority of the convention activities will be held at the Contemporary Hotel. However, a few may be 
scheduled elsewhere. These will be listed in the program which will be included in your registration packet. 


SPOUSES INVITED 


Spouses are invited to attend all events of the Convention. 


TICKETS 


In order to ensure that you will be able to attend the functions listed on the registration form, order your 
tickets now, as room capacities dictate that only a limited number are available. 

Refunds for tickets are guaranteed up to 48 hours from time of function. Beyond that time, we will attempt 
to sell for you any surplus tickets you may have. 


WEAR YOUR BADGES 


Wear your badges at all times, even though you have tickets for the various events. The badge is evidence 
that you have registered for the Convention and are entitled to purchase tickets and to attend the legal 
educational programs. 


BABYSITTING 


Babysitters are available at Walt Disney World. If you anticipate that you will require the use of Disney 
World babysitters during the Convention, upon receiving your hotel confirmation, write: 


Guest Services 

Hotel 
Walt Disney World 

Post Office Box 40 

Lake Buena Vista, FL 32830 


WALT DISNEY WORLD CAR ENTRANCE AND PARKING FEES 


Convention attendees staying at Walt Disney World Hotels who present room confirmation at the toll plaza 
will not be charged an entrance fee. 


Convention attendees NOT staying at Walt Disney Hotels will pay 50¢ per car parking fee each time they 
drive through the toll plaza. All convention attendees arriving by automobile should stay in the right lane 
when approaching the toll plaza at Walt Disney World. 
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Attorney’s Fees 


By Stephen Marc Slepin 


Attorney’s fees in workmen's 
compensation — which by law are 
never to be paid unless the 
employer/carrier default in their 
affirmative obligation under the act 


to “self-execute” the act — are 
presently the subject of much 
controversy. 


The enormous increase in 
premiums, in 
compensation apparently as in 
other fields, is often attributed to 
enormous attorney’s fees. The 
attribution is usually, if not always 
and everywhere, made without any 
evidence as to the efficiency or 
inefficiency of certain insurance 
carriers or servicing agents, as 
distinguished from the shocking 
incompetence or collusion of judges 
(which is an implicit charge) or the 
preternatural avarice of claimants’ 
attorneys (which is another implicit 
charge) or the immoral collusion of 
defense counsel (which is the final 
implicit charge in this unholy 
trilogy). The philosophy of J’accuse 
is now in vogue. 

Nevertheless, with two advisory 
bodies considering the subject and 
no one immune to the concerns 
which give rise to the controversy, 
the Industrial Relations Commis- 
sion has taken the opportunity to 
express its concerns. 

In Burk Construction Corp. v. 
Terrible, IRC Order 2-2863 (Oct. 
30, 1975) the Commission, by Judge 
Elmer Friday, ruminates on the 
nature of the attorney’s fee 
provision of Chapter 440, the 
excesses indulged thereunder, etc. 

Although the Commission notes 
the “mounting concern by many 
voices” on the subject, it denies that 
those “outside voices have 
influence” in the Commission. This 
is as it should be. Nevertheless, the 


Stephen Marc Slepin writes this column 
on behalf of the Workmen’s Compensation 
Section, which he serves as chairman. He 


is a partner in Kaplan, Schwartz & Slepin. 
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Commission lays the predicate for 
refining the Supreme Court’s 
opinion in Lee Engineering and 
Construction Co. v. Fellows, 209 
So. 2d 454 (Fla. 1968), by observing 
that the decision was a mere general 
statement, leaving room for more 
specific implementation of those 
general principles in and by 
Commission decision. 

The Commission is particularly 
concerned by short-cuts wherein 
the judges of industrial claims 
“Magic City” a condition of the 
injured worker “without reciting 
just what it is about that injured 
worker that the trial judge observed 
that lends support to his 
conclusions” that wage earning 
capacity has been diminished. This, 
in the opinion of the Commission, 
makes resulting attorney’s fees 
suspect. 

The Commission rightly observes 
that the award of attorney’s fees by 
a court, as under Chapter 440, is a 
high judicial function and requires 
fidelity to the law, as well as 
competence. It warns that attorneys 
who testify in corroboration of fees 
ought not to testify in the abstract, 
but as to the cause under 
consideration and as to the work 
actually done by claimant's counsel. 
The court further analogizes 
claimants’ counsel in workmen’s 
compensation causes to attorneys 
representing land owners in 
condemnation cases. 

Taking a cue from a recommenda- 
tion made at the Workmen’s 
Compensation Section Executive 
Council by an Orlando attorney, the 
Commission expresses interest in 
the payment of installment fees to 
attorneys who secure permanent 
total disability benefits. Yet, the 
Commission recognizes that there 
are a number of unanswered 
questions attaching to such a 
proposal. 

In Burk, the Commission admits 
that its views “constitute a 


sufficiently new base as to, in 
fairness require that the order be 
remanded to the trial judge” since 
the Commission finds that “the 


COMPENSATION 


award here, on the entire record 
before us, is excessive.” 

One of the corroborating 
attorneys had estimated benefits at 
approximately $84,000, and the fee 
awarded was $25,000. 

All of the dilation of general 
principles notwithstanding, the 
award of attorney’s fees still 
requires a “reasonable” judicial act 
which on review will be measured 
against the conscience of the 
reviewing court to determine 
whether the conscience of that 
court is shocked. 

Consciences are historically 
variable, and whereas we are now 
able to speak of the Queen’s limbs 
without blush or bludgeon, it would 
appear that we are not able merely 
to assume the propriety of a 26% or 
27% fee even if the other 
requirements of Lee Engineering, 
supra, are apparently met. 

In this regard, the findings of 
ultimate fact by the judge of 
industrial claims, as required 
regarding most aspects of the 
workmen’s compensation case, are 
not sufficient underpinnings of an 
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WORKMEN’S COMPENSATION 


attorney’s fee award, in the opinion 
of the IRC. 


As proof that lions do not stay 
caged, the Commission in Ocala 
Heating & Air Conditioning v. 
Dillon, IRC Order 2-2868 (Nov. 7, 
1975) has resurrected the bete noire 
of statutory consistency — 
apportionment. Admittedly, the 
statute which simultaneously 
comprehends the doctrines of 
apportionment, second injury fund, 
and employer takes the employee 
as he finds him, is hardly a 
paradigm of logical consistency. 
And in the Dillon case, the IRC 
returned to those thrilling days of 
yesteryear when out of the statute 
rode the unelaborated principle: 
where a pre-existing disease or 
anomaly is accelerated or 
aggravated by accident arising out 
of and in the course of employment, 
only acceleration of death or the 
acceleration or aggravation of 
disability reasonably attributable to 
the accident shall be compensable 
with respect to permanent 
disability or death. 

The IRC is an eminently 
appropriate body — perhaps the 
appropriate body — to manifest 
concern regarding this aspect, as all 
aspects, of Chapter 440. Perhaps 
Burk will prove to be the first in a 
series of stepping stones which will 
lead us to a more definite 
understanding of Section 440.34(1), 
Florida Statutes, to the benefit of 
the bench, bar, and all interested 
parties, consistent with the high 
purposes of Chapter 440. 


Administrative Procedure Act — 
Will it Engulf Workmen’s 
Compensation? 


The magical significance of the 
numbers 7 and 3 has intrigued, 
frightened and otherwise attracted 
the attention of men for thousands 
of years. ; 

Three opinions of the Supreme 
Court of Florida issued since July 
1975 through February 1976 have 
had the same effect. 

In Lehigh Portland Cement Co. 
v. Branch, 319 So. 2d 13 (Fla. 1975), 
the Supreme Court held maximum 
medical improvement to be a 
“notice” question rather than a 
factual datum, and held that the 21 
days within which the employer 
must satisfy the claim of the injured 
employee without incurring an 
obligation to pay attorney’s fees 
runs from the time that the doctor 
reports his finding of maximum 
medical improvement to the 
employer — apparently whenever 
that is. 

In Mahler v. Lauderdale Lakes 
National Bank,....So0.2d.... (Fla. 
1975), Case 46,602, DLS 4-2699, the 
Supreme Court effectively 
reversed the fundamental legal 
norm of our jurisprudence (U. S. 
Casualty Co. v. Maryland Casualty 
Co.) by holding that when there is 
competent substantial evidence to 
support the order of the judge of 
industrial claims and competent 
substantial evidence to support the 
Industrial Relations Commission’s 
reversal of the judge of industrial 
claims, the Commission will be 
affirmed by the Supreme Court on 
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wage earning capacity loss ques- 
tions since the Commission is 
“better able” to make a determina- 
tion of fact regarding the claimant's 
attachment to the labor market than 
is the judge. The court went further, 
hopefully in dicta, to find that 
Section 120.68 (10), Florida Statutes 
[the Administrative Procedure Act 
which is apparently inapplicable to 
workmen’s compensation juris- 
prudence] has something to say 
about fact-finding by an “agency” 
— which is precisely what the 
Industrial Relations Commission as 
an appellate court is not. 

Now, the portent of Mahler 
having been consecrated, in Shafer 
v. St. Anthony's Hospital, .... So. 
2d_.... (Fla. 1976), February 11, 
1976, Case No. 46,602, DLS 4-2699, 
the Supreme Court says that when 
an order of the judge is based upon 
competent and substantial evidence 
in the record, the Industrial 
Relations Commission will be 
affirmed where it reverses and 
remands for a more explanatory 
statement by the judge — 
seemingly contra Bethencourt v. 
Poole and Kent, IRC Order 2-2215, 
cert. den. — on the seemingly novel, 
but truly atavistic grounds that (a) 
the Industrial Relations Commis- 
sion has “inherent” power to do that 
respecting, (b) “its finders of fact” 
... which must refer to the judges of 
industrial claims (state officers 
appointed by the Governor) whose 
forebearers were employee- 
deputies of the old Industrial 
Commission. 

Could it be that the Administra- 
tive Procedure Act, like the jungle 
which reclaims the civilization built 
therein, or the black plague which 
overran Europe, the Administrative 
Procedure Act of Florida — 
applicable to the Board of 
Cosmetology, the Board of 
Landscape Architects, etc. — is 
about to engulf the workmen’s 
compensation jurisprudence of this 
state which developed a due 
process program light years beyond 
any other agency of this state? 

One might be tempted, to seize 
upon Cervantes’ reference to the 
Duchess’ doubt of Dulcinea’s 
existence: 


Much may be said on that point. God only 
knows.... These are things the proof of which 
must not be pushed to extreme lengths. 


However, there is 
circumstantial evidence. 


some 
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Professor Harold Levinson of the 
University of Florida College of 
Law, who collaborated with the 
Law Revision Council in proposing 
and advocating adoption of the 
long-overdue Administrative 
Procedure Act, has written a 
seminal article in the University of 
Miami Law Review, Volume 29, 
No. 4 (Summer 1975), “Florida 
Administrative Procedure Act.” 

In that article, Professor 
Levinson, disappointed that the 
rules now applicable to the Board of 
Cosmetology, the decisions of the 
Division of Planning of the 
Department of Administration, 
etc., do not apply to judges of 
industrial claims and the Industrial 
Relations Commission, argues that 
the Supreme Court’s decision in 
Scholastic Systems, Inc. v. LeLoup, 
207 So. 2d 166 (Fla. 1974), is wrong 
and wrongly reversed legislative 
intent. 

Dr. Levinson, who apparently 
never read Colvin v. Florida 
Department of Transportation, 311 
So. 366 (Fla. 1975) (which has 
finally established the mode of 
Supreme Court review of 
Commission orders) applies to 
orders of the judges and the 
Commission the terminology 
applicable to the Division of 
Administrative Hearings of the 
State of Florida and other 
administrative agencies, and 
derives the conclusion which began 
as his premise: there is something 
wrong in the field of workmen’s 
compensation situated outside, as it 
is, the Administrative Procedure 
Act. 

Neither Dr. Levinson nor any 
ideological associate of his could 
properly say, nor has any one of 
them said, that workmen’s 
compensation litigants receive less 
due process than litigants before 
any circuit court or district court of 
appeal. Nor have they said, nor 
could they, that a “litigant” before 
an administrative agency receives 
as much due process — not to 
mention professional judicial 
attention — as is received before 
judges of industrial claims and the 
Industrial Relations Commission. 

Indeed, the criticisms seem to be 
that judges of industrial claims 
(state officers appointed by the 
Governor, with judicial qualifica- 
tions) and the Industrial Relations 
Commission (the state’s only 
judicially qualified administrative 
appeals tribunal, with district court 
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of appeal qualifications, appointed 
by the Governor as state officers) 
are not constitutional courts and are 
therefore — somehow, for some 
reason — a burr under the saddle or 
a thorn in the side of those who 
would, quite correctly and 
admirably, reform the hitherto 
murky world of administrative 
adjudication in the executive 
branch of government. 

This is not a mere non sequiter, it 
is a departure from reasoned 
analysis, not to mention empirical 
argument. Its foundation is 
ideological and emotive. 


Yet, the trio of Supreme Court 
decisions, particularly Mahler and 
Shafer, may fairly be said to lead 
the observer reasonably to question 
whether the judges of industrial 
claims are doomed to become 
employee-deputies of a general 
administrative agency possessing 
“inherent” administrative authority, 
and whether the judicial system 
created in the field of workmen’s 
compensation is due to sink like 
Atlantis into the Division of 
Administrative Hearings of the 
Department of Administration. O 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, 
your employees and eligible family 
members. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Disability Income 
Protection 


up to $400 per week income protec- 
tion for you and your employees for 
accident and sickness. 


Accidental Death 


and Dismemberment 
up to $200,000 low cost 24-hour 


accident protection for you and 
your employees. 


Lawyer’s Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and 
eligible family members. 


Poe &Associates, Inc. 
P.O. Box 1348/Tampa, Florida 33601 
Telephone (813) 228-7361 


Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 
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City State Zip 
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Federal Tax Implications of Condominium Associations 


By Joel Reinstein 


In order for a condominium asso- 
ciation to qualify as an exempt 
organization, it must qualify under 
one of the categories of organiza- 
tions described in Internal Revenue 
Code (Code) Section 501.! Most 
of the Revenue Rulings and cases in 
this area considered whether a 
condominium association (or 
cooperative organization) qualifies 
as an exempt organization under 
Code Section 501(c)(4). This 
section provides for the exemption 
from federal income taxes of civic 
leagues or organizations not 
organized for profit but operated 
exclusively for the promotion of 
social welfare. 

Revenue Ruling 74-17? deals with 
the question of whether a nonprofit 
association of condominium unit 
owners formed to operate and 
provide for the management, 
maintenance and care of the 
common areas of the project, and 
whose income is solely from 
membership assessments and its 
disbursements are for normal 
operating expenses, is exempt from 
federal income tax under Section 
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501(c)(4). The state statute under 
which the condominium association 
was formed was similar to Chapter 
711 of the Florida Statutes prior to 
its amendment in 1974. The Internal 
Revenue Service ruled that the 
activities of the association were for 
the private benefit of the unit 
owners, and that the association was 
not operated exclusively for the 
promotion of social welfare. 
Therefore, the condominium 
association was subject to federal 
income tax. 

This ruling cited a Fourth Circuit 
Court of Appeals case? which 
involved a determination of 
whether a nonprofit corporation 
organized by World War II veterans 
and others in order to buy housing 
was exempt under the predecessor 
provision of Section 501(c)(4).4 The 
court found that the organization’s 
operations were not “exclusively for 
the promotion of social welfare” 
but were essentially an “economic 
and private cooperative under- 
taking.” 

A recent Tax Court case, Lake 
Petersburg Association,> also was 
decided on the principle that the 
primary benefit of the project was 
enjoyed by its members rather than 
“for the benefit of the entire 
community” so that the 
organization could not qualify for 
exemption under Section 501(c)(4). 
In this case, several businessmen 
formed the Lake Petersburg 
Association, a nonprofit corpora- 
tion, in order to build a lake and 
lease lots near the lake for the 
purpose of stimulating the business 
and social life of a nearby city. The 
court found that the economic 
benefits to the citizens of the nearby 
city were “indirect and remote,” 
and that the lake directly benefited 
only those who were members of 
the association. 

Tax exemption under Section 
501(c)(4) for homeowners’ 


associations is still a possibility. The 
Service issued Revenue Ruling 74- 
99° in order to clarify the 
circumstances when a homeowners’ 
association, as described in 
Revenue Ruling 72-102,7 would 


TAX LAW 


qualify for the exemption. In 
Revenue Ruling 72-102, the Service 
characterized a ‘‘typical”’ 
homeowners’ association as 
follows: 


[A] membership organization...formed by 
a developer...operated to administer and 
enforce covenants for preserving the 
architecture and appearance of a housing 
development, and to own and maintain 
common green areas, streets, and sidewalks 
for the use of all development residents. 
[M]embership in the organization is required 
of all owners of real property within the 
housing development...[which is] supported 
by annual assessments and member 
contributions.... 


Revenue Ruling 74-99 stated that 
this combination of factors led to a 
“prima facie presumption” that 
these organizations were primarily 
formed and operated for the 
benefit of their members and, thus, 
did not qualify as a tax exempt 
organization under Section 
501(c)(4). 

This presumption can be 
overcome if the homeowners’ 
association: (l) serves a 
“community” which bears a 
reasonable recognizable relation- 
ship to an area ordinarily defined as 
a governmental unit;' (2) does not 
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TAX LAW NOTES 


conduct any exterior maintenance 
activity;* and (3) utilizes the 
common area, which it owns and 
maintains, for the use and 
enjoyment of the general public as 
distinguished from the members of 
the homeowners’ association. 

Revenue Ruling 74-99 substan- 
tially restricts the use of Section 
501(c)(4) as a vehicle for finding 
condominium associations to be 
exempt organizations. It should be 
noted, however, that certain 
activities such as road and sidewalk 
repair and outdoor lighting 
installation might be delegated to a 
separate association, which would 
fall within the scope of Revenue 
Ruling 72-102 and Revenue Ruling 
74-99. The separation of these type 
activities may not be feasible froma 
practical standpoint. 

Section 501(c)(6) provides an 
exemption from taxation for 
business leagues or chambers of 
commerce not organized for profit 
whose net earnings do not inure to 
the benefit of any private 
individual. The nonprofit 
corporation in Lake Petersburg 
Association contended that it was in 
fact a mere extension of the 
Petersburg Chamber of Commerce 
and, thus, should be exempt under 
Section 501(c)(6). The Tax Court 
found that, while the idea behind 
Lake Petersburg was first presented 
at a meeting of the Petersburg 
Chamber of Commerce, neither the 
Petersburg Chamber of Commerce 
nor the City of Petersburg actively 
supported the development of the 
lake project. The court, therefore, 
dismissed this contention. 


Code Section 501(c)(7) provides 
for the exemption of “clubs 
organized and operated exclusively 
for pleasure, recreation and other 
nonprofitable purposes no part of 
the net earnings of which inures to 
the benefit of any private 
shareholder.” The Service has ruled 
that a nonprofit corporation 
incorporated for the purpose of 
establishing and operating social 
facilities (including a swimming 
pool) was an exempt organization 
under Section 501(c)(7). The 
Service recognized that the social 
facilities assisted the developer in 
selling homes, but the agency noted 
that the club was not controlled by 
him nor was it operated for his 
financial benefit. Even though the 
facilities were restricted to 
homeowners in the development 
and their guests, the Service 
allowed the exemption because the 
club was operated exclusively for 
the pleasure and recreation of its 
members by affording them 
opportunities for social commin- 

sng 

In Lake Petersburg Association, 
the Tax Court discussed whether 
the taxpayer, as a nonprofit 
corporation, could qualify for 
exemption under Section 501(c)(7). 
The court pointed out that, in order 
for an organization to qualify under 
this section, it must provide for 
some sort of commingling of 
members. It noted that the taxpayer 
had not built a club house or 
provided, to any substantial extent, 
for the commingling of its 
members. Thus, the court held 
there was not sufficient club 
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activity to establish that the Lake 
Petersburg Association was in facta 
social club. Therefore, the 
association did not qualify for an 
exemption under this section. 

It is important to note that Section 
501(c)(7) can be utilized as a good 
planning tool. A developer (or at a 
later stage - the association) can set 
apart those aspects of the project 
involving the owners’ recreation 
(i.e., club house, swimming pool, 
tennis courts, etc.) into a separate 
entity. As long as this entity 
provides for the commingling of 
members, it should qualify as a tax 
exempt organization. It should be 
remembered that the receipts of a 
tax exempt organization will not be 
considered gross income, except 
“unrelated business taxable 
income” as defined in Section 
512(a)."" For example, unrelated 
business income would include 
vending machines’ and laundry 
facilities’ receipts. 

Section 501(c)(12) provides an 
exemption from taxation for 
“benevolent life insurance 
associations of a purely local 
character, mutual ditch or irrigation 
companies, mutual or cooperative 
telephone companies, or like 
organizations....” Revenue Ruling 
65-201'2 and two court cases, 
Commissioner v. Lake Forest, 
Inc.,'3 and Lake Petersburg 
Association, all dealt with the 
contention that their particular 
organization fell within the 
category “like organizations.” 
Revenue Ruling 65-201 explained 
that the term “like organizations” is 
limited to the types of organizations 
specified in the statute - 
organizations engaging in activities 
similar in nature to the 
aforementioned ones. Further- 
more, the Ruling held that a 
cooperative organization which 
operates and maintains a housing 
development and provides housing 
facilities and maintenance services 
on a cooperative basis for the 
personal benefit of its tenant-owner 
members does not qualify under 
Section 501(c)(12) or any other 
provision of the Code. It should be 
noted that Revenue Rulings 65-201 
and 74-17 refer to a cooperative 
housing association in regard to not 
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qualifying under any other 
exemption provisions. Neither 
Ruling specifically stated that a 
condominium association would be 
similarly barred from qualifying 
under some other provision.!4 
Moreover, we have already focused 
on Revenue Ruling 74-99 which 
would allow homeowners’ 
associations to qualify under certain 
circumstances. 


Characterization of Condominium 


Association Receipts 


Under Code Section 61, 
assessments received from 
association members should be 
taken into the entity’s gross income. 
As an offset against this income, the 
association may deduct the normal 
operating expense of the common 
elements, such as maintenance, 
cleaning and guard services.'5 The 
excess of the assessments received 
over deductible expenses is taxable 
income. Revenue Ruling 70-604!* 
provides an exception to the extent 
the excess funds are returned to the 
members of the condominium 
association during the taxable year 
received or are applied against the 
following year’s assessments (i.e., 
for the purpose of managing, 
operating, maintaining and 
replacing the common elements). 
In order to take advantage of this 
procedure, a condominium 
association should specifically 
decide at their annual meeting to 
utilize their excess assessments in 
this manner.!” 

Generally, funds for reserve, 
contingency and surplus accounts 
will be generated from the excess of 
current assessments over current 
expenses, or through specific 
assessments for particular reserves 
and special fees collected for 
various purposes. The Internal 
Revenue Service has recently issued 
several Revenue Rulings on the 
federal income treatment of special 
assessments set aside for specific 
purposes.'* Funds which were 
originally generated from the 
excess of current assessments over 
expenses and later applied to a 
specified reserve account are likely 
to be included in the association's 
gross income. These different tax 
treatments should occur even 
though only the method for 
generating the fund differs. 

In 1969, Congress enacted Code 
Section 277 in order to insure that 
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nonexempt social clubs or other 
membership organizations, which 
operate primarily to furnish 
services or goods to members, 
could not offset the cost of 
furnishing these items against 
investment and nonmember source 
income. The Treasury Regulations 
are clear that a condominium 
association is intended to be 
covered by this provision.!® In 
determining taxable income, the 
association is only permitted to 
offset income derived from 
members by expenses incurred in 
providing services and goods to 
members.”° Similarly, nonassess- 
ment sources of income can only be 
offset by deductions incurred in the 
commercial or investment 
activities. If an expense is attributed 
to both member and nonmember 
activities, the deduction must be 
allocated on a “reasonable and 
consistently applied basis.”2' If 
membership deductions exceed 
membership income in any taxable 
year, then the “net membership 
loss” may be carried over to 
succeeding taxable years as ‘a 
deduction attributable to 
membership activities. 

If the condominium association 
prevails under either the capital 
contribution theory or conduit 
theory, which are explained later in 
this article, thereby excluding a 
portion of the members’ 
assessments from gross income, the 
association still will be required to 
pay taxes on its net investment and 
nonmember income,” regardless of 
any “net membership loss.” It 
should be noted that if a 
condominium association is an 
exempt organization under Section 
501(c)(4), it would also be exempt 
from tax on its dividend, interest 
and annuity income.™ 
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Alternatives to Seeking Tax 
Exempt Status 


A condominium association can 
collect assessments from its 
members without incurring adverse 
income tax consequences under 
two possible theories. These are the 
capital contribution theory and the 
conduit theory. Both concepts 
require that the assessments be 
made for a specific purpose. 

The capital contribution theory is 
based on Code Section 118. This 
Section provides that a corpora- 
tion’s gross income shall not include 
contributions to the corporation’s 
capital. The Regulations thereunder 
provide that a corporation which 
receives voluntary pro rata* 
payments from its shareholders for 
the purpose of conducting its 
business and which credits such 
funds to a surplus or capital account 
shall not be required to include such 
amounts in its gross income.** This 
is the result even though there is no 
increase in the outstanding share of 
stock of the corporation.2” 

In addition, the Regulations 
under Section 118 make clear that 
the “exclusion does not apply to any 
money or property transferred to 
the corporation in consideration for 
goods or services rendered.”** The 
Service has argued successfully, ina 
case involving a cooperative buying 
service,® that certain membership 
fees were exchanged for goods and 
services rather than contributions to 
working capital. The Ninth Circuit 
Court of Appeals stated that the 
primary criterion in determining 
whether amounts were payment for 
goods or services rendered by the 
cooperative or were contributions 
to capital was the member 
contributor’s motive or intent in 
making the payment. 
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The Service recently ruled that a 
special assessment collected by a 
nonexempt homeowners’ associa- 
tion from its members and 
accumulated in a special bank 
account for specific expenditures 
will qualify as a contribution to 
capital.** The association members 
decided at their annual meeting to 
charge a pro rata assessment for two 
years in order to pave “a 
community parking area.”*! The 
Ruling emphasized that the special 
assessment was “specifically 
earmarked and segregated for a 
specific capital improvement.” In 
addition, the increased value of 
each member’s property due to the 
availability of a paved parking lot 
was determined to be enough to 
indicate that the members intended 
to make contributions to capital. 


The capital contribution theory 
was argued successfully in the Lake 
Petersburg Association case. In this 
case, the taxpayer argued that the 
assessments received from its 
members for lots leased to them 
were not includable in gross income 
because they were contributions to 
capital. The Service contended that 
the assessments were not 
contributions to capital since they 
were not adequately earmarked to 
be used solely for capital purposes. 
The Tax Court found that 
prospective members were 
informed that lot assessments 
would be accumulated for use in the 
purchase of land and in the 
construction of various improve- 
ments on the land.** The Tax Court 
held that the corporation had 
adequately earmarked the 


Sapphire Valley 


mountain 


Golf's no uphill climb at Sap- 
phire Valley, in the cool North 
Carolina mountains... our 
championship course rolls gently 
through a vast, quiet valley. All 
that makes a complete family re- 
sort is here: 12 tennis courts, 
lakes, Blue Ridge scenery, the 
stately 1896 Fairfield Inn and our 
luxury Villas. Come up for a day, 
or a lifetime. Call 704-743-3441 or 
write Sapphire Valley. Star Route 
70, Box 80, Sapphire, N.C. 28774 


Attn: F. B. Wright 
Brown Bag Permit No. 2265 


assessments to be used for capital 
purposes and, therefore, found that 
the amounts paid were contribu- 
tions to capital. It is interesting to 
note that the corporation collected 
funds in excess of those needed for 
the actual capital expenditures. The 
court did not require this excess of 
funds to be included in the 
corporation’s gross income since the 
“petitioner adequately has 
explained why the excess sums had 
not been spent for capital items.” 
The court pointed out that the 
reason for the excess was that cost 
estimates exceeded actual cost of 
construction, and that the petitioner 
did not intentionally collect such 
excess funds. 

The conduit theory is premised 
on another Tax Court decision, The 
Seven-Up Company v. Commis- 
sioner.** The Tax Court found that 
the Seven-Up Company had 
received funds contributed by the 
bottlers of “7-Up” for the purpose 
of advertising the soft drink, and 
that the Seven-Up Company was 
obligated to expend these sums for 
national advertising. The court held 
that such amounts constituted a 
trust fund which the Seven-Up 
Company administered as an agent 
for the bottlers, and that no gain was 
realized by the Seven-Up Company 
upon the receipt of these funds. The 
court pointed out that the company 
was acting as a mere conduit for the 
funds which were to be contributed 
to the advertising agency whose 
responsibility was to arrange and 
supply the national advertising. 
Moreover, the court noted that: (1) 
the funds collected by the Seven- 
Up Company were not expended 
for this specified purpose in the 
year received; (2) the funds were 
expended only for national 
advertising and not for the Seven- 
Up Company’s general corporate 
purposes; (3) that the Seven-Up 
Company treated the advertising 
money as a liability to the bottlers 
on its books; and (4) that the Seven- 
Up Company considered itself 
“merely as a trustee” with regard to 
the bottlers’ money.*5 

In Revenue Ruling 58-209,%* the 
Service distinguished the Seven-Up 
Company decision from a 
nonprofit corporation whose 
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primary function was advertising 
and promoting the sale of a 
particular automobile. The Ruling 
analyzed the case where the 
nonprofit corporation also had the 
right to engage in other activities to 
promote the general business of the 
dealer members. This Ruling also 
stated that the Service will follow 
the Seven-Up Company case “if the 
factual pattern is similar. . .where 
the. . organization is a mere conduit 
for the expenditure of a fund 
established for a specific purpose.” 
It therefore seems that condo- 
minium associations can set up a 
separate bank account ora trust ora 
custodial arrangement where 
money can be deposited for 
specific purposes such as expenses 
that are foreseeable but will not be 
incurred in the present or following 
taxable years. 

This conclusion is buoyed by the 
Lake Petersburg Association case 
where the Tax Court found that 
membership fees and annual lot 
rentals, which were used for day-to- 
day operating expenses, were to be 
included in gross income because 
“the amounts were collected” 
without “the prior understanding 
that they would be applied to a 
common specific purpose of the 
contributors.”*7 The court indicated 
that it would have followed the 
Seven-Up Company rationale and 
excluded the funds from the gross 
income of the corporation if a 
specific prior understanding had 
been present.*8 

The Service has taken the 
position with regard to the conduit 
theory that an organization conduit, 
similar to the one in the Seven-Up 
Company case, is an association 
taxable as a corporation.* This 
position has not been accepted by 
the courts. In a 1970 Tax Court case, 
the court found that the conduit 
entity, a trust, was a “mere 
depository of the distributors’ 
contributions and a conduit for the 
expenditures of such funds.”*° This 
conclusion was upheld even though 
the trust conceded that it was 
taxable as a corporation for other 
purposes. 

In Revenue Ruling 75-370,*! the 
Service utilized the agency theory 
to find that special assessments 
made by a nonexempt condo- 
minium management corporation, 
which could not own real property 
under state law, were not 
includable in the corporation’s gross 
income. These assessments were 
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approved at an annual meeting of 
the stockholders, were deposited in 
a separate account and were only to 
be used for replacement for the roof 
and elevators in the condominium. 
The Service noted that this Ruling 
was not applicable to assessments 
for normal operating expenses such 
as painting, repairs, gardening and 
janitorial services. 


A Suggested Method for 
Handling Condominium Associa- 
tion’s Receipts 


In order to summarize the major 
aspects of this article, I have 
attempted to outline a proper 
method to eliminate or decrease a 
condominium association’s taxable 
income. 

1. The members of the 
condominium association should 
vote on the amount and method of 
collection of any special assessment 
for special capital items. A possible 
method of calculating the need for 
capital contributions would be the 
estimated replacement costs of the 
various capital items. 

2. A separate bank account 
should be set up for these funds. 
The funds should not be 
commingled with the general 
assessment funds of the association. 

3. The contributions to the 
capital of the association should be 
pro rata among the members. 

4. The part of the assessments 
allocated for a specific capital 
expenditure should be designated 
on the statement to members, and 
this portion should go directly into 
the separate designated account. 
Corporate books should reflect this 
separate account, and the financial 
statements should indicate what 
disbursements were made from 
said account. 

5. Any interest income earned on 


money in the separate account 
would be treated in the same way as 
receipts from nonassessment 
sources. 

6. It should be remembered that 
funds originally allocated to normal 
operating expenses which are not 
entirely used during the taxable 
year may be refunded to the 
members during the year or applied 
to the following year’s operating 
expenses in order to avoid being 
characterized as taxable income. It 
should be noted that any excess 
funds which are not returned or 
expended in the following year 
could, at the close of the following 
year, be transferred to an account 
designated for a specific capital 
improvement. Based on the 
rationale of the Revenue Rulings 
and the cases discussed, this 
designation would probably not be 
effective in eliminating the excess 
funds from the corporation’s 
taxable income since these assessed 
funds were not specifically 
earmarked and segregated for the 
specific capital item. 

7. The bylaws and/or articles of 
incorporation of a condominium 
association should provide that, on 
the termination of the condo- 
minium association, any assets 
remaining in the separate bank 
accounts would not be distributed 
to the association’s members. The 
funds should continue to be held in 
separate accounts and used for the 
specifically designated purposes.*! 

Finally, there is a good possibility 
that Congress will enact legislation 
granting an exemption for 
condominium associations under 
Section 501(c). There may be an 
amendment to Code Section 512 so 
that only members’ assessments 
would be tax exempt, and any 
investment income would be 
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subject to the unrelated business 
income tax. Prior to the final version 
of the Tax Reduction Act of 1975,* 
there was a provision providing for 
the exemption of homeowners’ 
associations and like organizations 
if organized and operated 
exclusively for the operation, 
management, preservation, 
maintenance and repair of 
residential units owned by its 
members or common areas or 
facilities owned by the association 
or its members.** This provision 
was deleted by the House-Senate 
Conference Committee because it 
believed this change was more 
appropriate to consider with “tax 
reform legislation.” This legislation 
has not been enacted but is 
expected to be considered by 
Congress in 1976. 0 
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Proposed Criminal Legislation 


By Martin E. Rice 


The purpose of this article is to 
present to members of The Florida 
Bar a brief look at legislation before 
it finds itself forever bound in the 
statutes annotated. 

It is hoped that one or more of the 
prefiled bills summarized in this 
article will spark the pen or phone 
of the reader and cause some 
communication between The 
Florida Bar and the Legislature. 

All of the bills summarized have 
the possibility of being voted on 
during this session. Due to 
publishing lag-time and the never- 
ending flow of new bills, only those 
bills that have found their way into 
printed form as of February 6, 1976, 
are covered. 

President Ulysses S. Grant once 
stated that he knew no way for the 
repeal of bad and obnoxious laws 
other than through strict 
enforcement. Perhaps through this 
article an interest may be generated 
in The Florida Bar to give some 
input into the Legislature to stop or 
otherwise modify legislation which 
might become bad and obnoxious. 
Without such input, we seem 
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destined to suffer through the 
procedure enunciated by Grant. 


Flat-Sentencing Code 


Perhaps the bill that proposes the 
most extensive change in the system 
of criminal justice is Senate Bill 253, 
submitted by the Committee on 
Judiciary Criminal, chaired by 
Senator Scarborough. This bill is 
framed after Vol. 38, Ill. Stat. 
Anno. §§ 1005 et seq. 1973), 
SENTENCING. 

The crux of Senate Bill 253 is 
found in Section 6 thereof, which 
states: 

No person serving a term of imprisonment 
shall be released before he serves the full 


term of his sentence less any accrued gain or 
extra good time. 


The bill does, however, provide 
for pardon, reprieve, or 
commutation of a sentence based 
upon “extraordinary merit.” 

The present penalty structure 
would also be changed as follows: 


(a) For a life felony, by a term of 
imprisonment for life or up to 30 years, with 
up to 5 years added or subtracted for 
aggravating or mitigating circumstances; 

(b) For a felony of the first degree, by a 
term of imprisonment of 8 years, with up to2 
years added or subtracted for aggravating or 
mitigating circumstances; 

(c) Fora felony of the second degree, by a 
term of imprisonment of 5 years, with up to2 
years added or subtracted for aggravating or 
mitigating circumstances; 

(d) For a felony of the third degree, by a 
term of imprisonment of 3 years, with up to 1 
year added or subtracted for aggravating or 
mitigating circumstances. (Senate Bill 
253(3)). 


Although the trial judge has not 
lost discretion as to whether or not 
he can imprison a defendant, if the 
judge does choose imprisonment, 
he must sentence within the 
confinements of the abovestated 
penalties. 

For discussions of the operation 
of the plan in Illinois, see Illinois 
Unified Code, Cuicaco-Kent Law 
Review, P. McAnany (197); 


Criminal Justice After Trial, 
DePaut Law Review, T. Kiely 
(197). 


Minimum Mandatory Sentences 


Senate Bill 3! proposes to require 
the imposition of a minimum 
mandatory sentence for the sale or 
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possession of heroin, cocaine, and 
other similarly scheduled 
controlled substances, of 10 years 
for the first offense, 20 years for the 
second offense, and 30 years for the 
third or subsequent offenses. The 
bill also eliminates the possibility of 
parole. 

Senate Bill 125% proposes to 
prohibit granting any gain or good- 
time to any prisoner who was 
sentenced to life imprisonment, to 
three years for the possession of a 
firearm while committing certain 
felonies, or to any prisoner 
previously convicted of a felony. 

Senate Bill 200° proposes to 
amend Fla. Stat. § 790.16 by 
increasing the penalties for making, 
discharging, or attempting to 
discharge destructive devices as 
follows: a mandatory death penalty 
if death of another person results; a 
minimum 10-year prison term if 
bodily harm or property damage 
results; and a minimum 5-year 
prison term if governmental 
operations, commerce, or private 
affairs of another are disrupted.‘ 

Senate Bill 140° proposes to 


: 
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amend Fla. Stat. § 810.02 to make 
burglary a capital felony if the 
defendant attempts to commit 
murder, sexual battery, aggravated 
battery, or kidnapping, while in the 
dwelling entered. 

Senate Bill 91° provides that a 
person elected or appointed to an 
elective office who is convicted of 
embezzlement, grand larceny, 
bribery, or any felony specified in 
Fla. Stat. Ch. 838 shall be sentenced 
to a minimum term of imprison- 
ment of three calendar years.’ 

House Bill 23718 proposes to 
eliminate gain-time for persons 
sentenced to the minimum 
mandatory three years for having 
possessed a firearm in the 
commission of stated crimes. 

House Bill 198° provides 
minimum terms of imprisonment 
for all felonies, but allows the court 
to impose a lesser sentence or 
probation upon a written finding of 
the existence of two or more stated 
mitigating circumstances.!° 


House Bill 2586'! eliminates the 
granting of gain-time for good 
conduct to any prisoner who has 
committed any offense prior to the 
offense for which he is serving. 


Sentencing In General 


Senate Bill 83'2 provides that a 
court may impose imprisonment in 
the county jail if the prisoner's total 
cumulative sentence does not 
exceed five years. The bill, 
however, makes no provisions to 
assure that the county jail is such a 
facility that could house a prisoner 
for five years without it constituting 
cruel and unusual punishment. 

Senate Bill 7'° requires sentence 
to be imposed for each statute 
violated in the course of one 
criminal episode, excluding lesser 
included offenses, but does not 
prevent the sentences from being 
served concurrently or consecu- 
tively. (See also House Bill 231.)!4 

Senate Bill 137'5 provides that a 
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defendant found guilty of his first 
felony offense shall be required to 
serve some time ina state prison asa 
condition of probation. The 
proposed statute, however, does 
not state what the length of time 
would be. 

Senate Bill 186'* proposes to 
enact Fla. Stat. § 948.08, which 
would read: 

Any person who commits a crime while on 
probation or parole shall not be, upon 
conviction of such crime, eligible for or 
placed upon probation, nor shall imposition 
of sentence be suspended or deferred. 
House Bill 202'7 amends Fila. Stat. 
§ 921.16 to state: 


. .. Sentences of imprisonment for offenses 
not charged in the same _ indictment, 
information, or affidavit shall be served 
consecutively. 

Bail 

Senate Bill 147'* proposes to 
allow all trial courts to request the 
Department of Offender 
Rehabilitation to investigate and 
report whether or not a defendant 
should be admitted to bail; such 
request may also be used to increase 
or decrease bail. 

Senate Bill 74!° is an extensive bill 
on pretrial release. This bill calls for 
far-reaching changes in the area of 
pretrial release and should be 
reviewed in its entirety. One section 
of particular interest, however, is 
Section 6 thereof, which as 
proposed states: 


A defendant charged with a misdemeanor of 
the first or second degree, not involving 
actual or threatened force or violence shall 
be released on recognizance without the 
exploratory investigation (other cases calling 
for such an investigation), unless, within 24 
hours after the defendant is taken into 
custody, the prosecution gives notice to the 
court that the state intends to oppose such 
release. If such notice is given, the 
investigation shall be conducted before 
releasing the defendant on recognizance. 
(portion in parentheses added) 

House Bill 241 proposes to enact 

Fla. Stat. § 903.121, which would 
read: 
Any person admitted to bail in any criminal 
action, instituted or pending in any state 
court, who is charged by indictment or 
information with a felony which was 
committed while such person was on bail 
shall have his bail revoked and shall be 
committed forthwith. 

House Bill 174?! proposes to 
prohibit the granting of bail in any 
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case where the convicted felon is 
either a previously convicted felon 
or has felony charges pending 
against him. 


Substantive Crimes and Penalties 


Senate Bill 192,22 (assault), 
proposes to make it a second degree 
felony for a prisoner to assault 
another prisoner. 

Senate Bill 50,2° (criminal 
solicitation), proposes to create the 
crime of criminal solicitation, and 
reads in part: 

It is unlawful for any person, with the intent 
of promoting or facilitating the commission 
of a crime, to command, encourage, or 
request another person to engage in specific 
conduct which would constitute a crime... 

Senate Bill 158,%4 (grand larceny) 
proposes to amend Fla. Stat. 
§ 812.021 to change the demarcation 
between grand and petty larceny 
from property of value of $100 or 
more to property of value of $200 or 
more. 

Senate Bill 24325 (hiring 
prostitute), proposes to create Fla. 
Stat. § 769.08, which would read: 


It is unlawful for any person to hire another 
person to perform any act of prostitution to 
engage in a sexual act with the person so 
hired. Any person who violates the 
provisions of this section shall be guilty of a 
misdemeanor of the second degree... 


House Bill 394,26 (defamation of 
police officer), creates Fla. Stat. 
§ 836.041, with the following 
proposed language: 


Whoever falsely and maliciously imputes 
brutality to any law enforcement officer in 


connection with the law enforcement 
officer's official duties, is guilty of a 
misdemeanor of the first degree... 

House Bill 321,27 (accessory after 
the fact), deals with the crime of 
accessory after the fact, Fla. Stat. 
§ 777.03, is to be amended to 
include the following language: 


In any prosecution brought under the 
provisions of this section, the defendant shall 
have the burden of proving that he is related 
to the offender in such a way as to meet the 
exception provided herein. 

House Bill 2474,28 (motorcycle 
helmets), amends Fla. Stat. 
§ 316.287 to eliminate the 
requirement of wearing protective 
headgear while riding upon a 
motorcycle. 

House Bill 114,2° (breach of 
peace), proposes a substantial 
rewording of Fla. Stat. § 877.03, 
relating to breach of the peace and 
disorderly conduct. 

House Bill 151,°° (battery against 
a police officer), proposes to amend 
Fla. Stat. § 784.03 to make it a third 
degree felony to commit a battery 
against a law enforcement officer. 

House Bill 159,93! (house of 
prostitution), proposes to amend 
Fla. Stat. § 769.07 to make it a third 
degree felony for operating a house 
of prostitution. 

Senate Bill 269,32 (possession of 
cannabis) proposes to amend Fla. 
Stat. § 893.13 to make possession of 
not more than one avoirdupois 
ounce of cannabis punishable by a 
fine of not more than $100. 


Arrest - Warrants 


Senate Bill 185,°° (by phone), 
authorizes the issuance of a search 
warrant upon the sworn oral 
testimony of a person not in the 
physical presence of the judge 
when the circumstances make it 
reasonable to do so and if the judge 
is satisfied that probable cause 
exists for issuance. The testimony 
may be communicated to the judge 
by telephone or other appropriate 
means. Return of the warrant must 
be made within 24 hours of the 
judge’s approval. 

House Bill 2418,%4 (misdemean- 
or), allows a police officer to make a 
warrantless arrest on a misdemean- 
or violation in the following 
additional situations: 


A misdemeanor has been committed or a 
municipal ordinance has been violated and 
the officer reasonably believes that the 
person alleged to have committed the 
misdemeanor or violated the municipal 
ordinance will flee the jurisdiction or the 
officer reasonably believes that there is 
danger of violence unless the person alleged 
to have committed the misdemeanor or 
violated the municipal ordinance is arrested 
without delay. 


House Bill 161,95 (no-knock), 
proposes to amend Fla. Stat. 
§ 901.19 to add subsection 2 which 
authorizes a peace officer, without 
announcing his authority and 
purpose, to enter any building or 
property to make an arest or to 
enter any house to execute a search 
warrant. 
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Crimes Compensation Acts 


Senate Bill 42% proposes to create 
the “Crimes of Compensation Act” 
to provide compensation to 
innocent victims of certain 
specified violent crimes. The 
maximum compensation that may 
be paid to any one claimant is 
$15,000. The act sets forth 
conditions of and restrictions on 
recovery. It prescribes procedures 
for the filing and processing of 
claims and appeal procedures and 
further provides for compensation 
to the innocent victims of violent 
crimes or their dependents and for 
emergency awards. The act 
exempts any compensation from 
the claims of creditors and provides 
for reimbursement to the state if the 
compensated victim wins a civil 
judgment against the offender. A 
method is provided by which the 
state may collect judgments against 
an offender. A crimes compensa- 
tion trust fund is created. The act 
finally provides authority to apply 
for federal funds. 

House Bill 127° also proposes to 
create a “Crimes Compensation 
Act” to compensate the victims of 
certain aggravated and dangerous 
crimes and persons who intervened 
in behalf of the victims for injury or 
death resulting from the crimes, toa 


maximum compensation of 
$10,000. 


Rape and Rape Victims 

House Bill 2404°° proposes to 
amend Fla. Stat. § 794.011 to 
prohibit the admission into 
evidence of prior sexual activity of 
the victim with those other than the 
defendant, unless some relationship 


can be shown outside of the 
presence of the jury which shows a 
pattern of conduct. Further, the 
court is to clear the courtroom of all 
persons except parties, attorneys, 
the press, and other related 
personnel. 

House Bill 284* requires the 


Division of Mental Health of the 
Department of Health and 
Rehabilitative Services to formulate 
and effect a plan for the care and 
treatment of rape victims. It 
authorizes the department to 
designate specific facilities and to 
contract for such facilities with 
other governmental or private 
agencies for the treatment of rape 
victims. It further provides for 
confidentiality of information 
received on rape victims by 
authorized persons employed at 
treatment resources.*! 


Noncriminal, Affecting Court 
Personnel 


Senate Bill 268,4° (police officer 
immunity), provides law 
enforcement officers with 
immunity from liability under 
certain circumstances for damages 
resulting from preventing or 
attempting to prevent crimes, 
apprehending or attempting to 
apprehend apparent perpetrators 
of crimes, or aiding the apparent 
victims of crimes, whether or not 
the officer is within his 
jurisdiction.** House Bill 283 is 
substantially similar. 

House Bill 2565,*4 (plea-bargain), 
prohibits state attorneys in the 
prosecution of a criminal case and 
judges assigned to a criminal case 
from plea bargaining with the 
person being prosecuted if the 
person was a public officer at the 
time of the offense. It provides that 
violation shall constitute 
malfeasance in office. 

House Bill 2492,4* (judicial 
campaign funding), prohibits 
attorneys in active Florida practice 
from contributing to judicial 
election campaigns other than their 
own.*7 

House Bill 2602,4* (judicial 
salary), increases judicial salaries as 
follows: justice of the Supreme 
Court, from $40,000 to $48,000; 
judge of the district court of appeal 
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from $38,000 to $46,000; judge of 
the circuit court, from $36,000 to 
$44,000; judge of the county court in 
counties with a population over 
40,000 from $34,000 to $42,000; and 
judge of the county court in 
counties with a population of 40,000 
or less, from $26,000 to $30,000. It 
provides for annual adjustment of 
such salaries based on the U. S. 
Department of Labor consumer 
price index. 

House Bill 519°° (attorneys’ fees) 
proposes to amend Fila. Stat. 
§ 925.035 to allow court appointed 
counsel a reasonable attorney’s fee. 
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Strict Liability for Oceangoing Polluters 


By Carli W. Taylor 


By its enactment of the Pollutant 
Spill Prevention and Control Act,! 
the Florida Legislature has fallen in 
line behind its national and 
international peers in realizing that 
the traditionally subscribed to 
dogma of a need for legal systems 
based on fault, negligence or 
malevolence is rapidly becoming a 
legal dinosaur, which no longer has 
a place in the world where a state is 
charged with the protection of its 
denizens. 

In the place of our present fault 
system, the international and 
national community has installed a 
somewhat bastardized version of 
what we learned in law school as 
strict liability. 

Municipal systems of all sizes 
have long realized the need to have 
sufficient authority to prohibit or 
restrict ultrahazardous activities 
which are not socially beneficial. 
The law, however, of both 
international and national variety, 
being the child of compromise, has 
been and still is largely a system of 
permissive and facultative norms 
not geared toward direct protection 
of those whom the law and norms 
purport to serve. Thus, the 
practicality of a state seeking to 
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outlaw those practices not 
conducive to the general well-being 
may be questioned. It has, 
therefore, been far easier to 
regulate those undesirous activities 
by the imposition of stringent levels 
of liability and high maximum 
monetary levels of damage 
responsibility. Hence, if they may 
not be prohibited, any potential for 
harm can certainly be mitigated by 
imposition of strict liability.* 

It was, therefore, only natural 
that when the Torrey Canyon ran 
aground and her oil began to foul 
the beaches at Cornwall, the world 
community began to look seriously 
at the need for implementing an 
oceangoing form of strict liability 
for the just reparation to the 
innocent victims of such 
mammouth disaster. 

The birth of strict liability, now 
embodied in Florida’s oil spill law, 
thus had its beginning not in the 
chambers of the legislature, but 
amidst the oily sand and dead 
wildlife on the shores of England 
and France. 

The doctrine came into function 
as the result of the second part of the 
world community’s trilogy‘ of 
international conventions designed 
by the participating nations, shortly 
after the Torrey Canyon affair, to 
protect their citizens from the 
traumatic effects of the discharge of 
oils or other hazardous substances 
from vessels. 

The initial step in the trilogy was 
the 1969 amending of the previously 
drafted International Convention 
for the Prevention of Pollution of 
the Sea by Oil, originally drafted on 
May 12, 1954.5 

Briefly, the articles of this 
convention told the world 
community that a common 
agreement was needed to prevent 
pollution of the sea by oil 
discharged from ships. To this end, 
intentional oil spills such as by tank 
washings were prohibited in certain 


zones near land or fishing areas, and 
member governments were given 
the right to investigate violations; 
and, if presented with sufficient 
evidence, take such proceedings 
against the owner or master of the 
ship as might be necessary.® 
Unfortunately, for the victims of 
the Torrey Canyon the 1954 
provisions of the International 
Convention for the Prevention of 
Pollution of the Sea by Oil proved 
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all too ineffective and in spite of 
prolonged complex litigation, less 
than half of the estimated value of 
the damages and clean-up costs 
expended were ever recovered.’ 
To provide an international 
standard for ship owner-operator 
liability, 49 countries met at Brussels 
in 1969. Their resultant product, 
the International Convention on 
Civil Liability for Oil Pollution 
Damage,’ contains within its 
articles the oil pollutant liability 
doctrine that Florida has now 
adopted as its standard. That 
doctrine provides for strict liability 
of the owner of the ship; unless he 
can prove that the pollution damage 
resulted from an act of war, 
hostilities, civil war, insurrection or 
a “natural phenomenon of an 
exceptional, inevitable and 
irresistible character”® or was 
wholly caused by an act or omission 
of a third party done with the intent 
to cause damage or by the 
negligence or other wrongful act of 
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any government or other authority 
responsible for the maintenance of 
lights or other navigational aids in 
the exercise of that function. 
Furthermore, if the ship owner 
proves that the damage resulted in 
whole or in part from the intentional 
act or omission of the person who 
suffered the damage, he will be 
exonerated partially or wholly from 
liability to that person or persons.'® 

Negligent acts or omissions of 
third parties are not excepted. 
Liability will therefore be impdsed 
on the owner of a properly moored 
tanker from which an oil spill is 
occasioned by result of a collision, 
even though the vessel underway 
was solely responsible. Thus, even 
though the tanker owner may be 
entitled to indemnity at a later date, 
the initial liability falls squarely on 
his shoulders." 

To a lesser degree, the tanker 
owner may be liable for oil 
discharges which result by virtue of 
government negligence. Though 
the United States, through its 
waiver of sovereign immunity, does 
not apply this principle, many 
governments are able to collect for 
government clean-up costs even 
though the ultimate liability may 
rest with them.!2 

The particular standard of strict 
liability delineated above was, a la 
Florida’s later adoption thereof, at 


the time a hotly contested issue. The 
shipping representatives sought 
liability on a fault basis, while other 
lobbyists offered compromises 
based on suggestions to divide 
liability between the ship 
owner/operator and the cargo, or 
strict owner liability with no 
exceptions.!% 

The compromise form of strict 
liability, later adopted in 1970 by 
the Florida Legislature, was 
intended to serve two functions, 
first to afford governments and/or 
private parties remedies against 
those responsible for vessel source 
oil pollution, and second to 
structure those remedies in such a 
way as to make it economically 
feasible for all parties involved 
either through existing insurance 
programs or international group 
funding.'* 

To decide the questions 
regarding nature and extent of 
liability of the owner and/or 
operator of a ship for damages 
caused to third parties by escape of 
persistent oils or other noxious or 
hazardous substances, the countries 
were asked to consider the 
following possibilities: (1) In light 
of the Torrey Canyon incident, do 
you consider that there is a need for 
change in the present law; (2) 
should there be strict liability; and 
(3) should there be limited liability 


(fault v. no-fault) ?!5 

The problem with the 
international admissibility of the 
principle of strict liability was 
simply that the common and 
statutory law of many countries 
such as Italy did not recognize it as a 
legal principle nor, as with the 
Greek Maritime Law, wish to do 
so.!6 

However, even those countries 
relying on their ancient fault-based 
maritime law realized that the 
possibilities of damages caused by 
oil pollution were such nature as to 
be distinguishable from other 
maritime damage." 

The carriage of crude oil in large 
quantities by hugh tankers 
constitutes, argued the English, an 
ultrahazardous Ryland v. Fletcher 
activity, the essential character of 
which is the exceptional measure of 
damages in the event of the hazard 
materializing. Thus, faced with a 
new type of potential damage, 
there should arise new special rules 
covering the liability for the 
damages. 


Liability for Damages 


In considering a new liability for 
a new damage, the subcommittee in 
its report favored the English law 
and quoted Lord Devlin in saying 
that the modern tendancy in the law 
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has been when new liabilities or 
doctrines of new liabilities are 
created by statute that they are 
strict.!® 

Proponents of the creation of this 
new strict liability doctrine further 
cited as reasons therefor that 
persons engaged in maritime 
adventures must accept the relative 
risks and should be penalized when 
they exploit ultrahazardous 
activities. Further, that as opposed 
to the countless potential victims of 
oil pollution, ship owners and 
operators are more easily covered 
by insurance against potential 
damages that may arise. And lastly, 
that strict liability would likely be 
the doctrine employed by most 
countries given the opportunity to 
take independent action.” 

The maritime lobby, joining the 
shipping nations in rebuttal, 
countered the above with three 
arguments. First, that seaworthy 
tankers should not be compelled to 
contract for insurance for damages 
occurring without his fault. Second, 
oil cargoes are not per se dangerous 
and owners should not be obliged to 
support the heavy burden of strict 
liability that has its roots in 
occupations that are considered per 
se dangerous and thirdly, any 
doctrine of strict liability would put 
victims of oil pollution in a 
preferential status in the eyes of the 
law over such other victims such as 
those suffering personal injury or 
death.?! 

As a practical matter, most 
countries viewed the birth of this 
new doctrine of liability as a means 
to induce carriers to adopt 
somewhat closer to optimum 
standards of care that had 
previously been produced by the 
old system of liability for 
negligence. In addition, there was a 
certain inducement in the form of 
lower costs in administering claims 
filed under the proposed no-fault 
strict liability doctrine. 

The ever-present bargaining 
impetus, in the form of economic 
pressure by virtue of increased 
freight rates, which were supposed 
to be a direct result of anticipated 
raises in insurance rates, led most 
participating nations to a 
negotiating posture that one 
acquires only when prodded in his 
precarious fiscal well-being. 

Hence, the exceptions to the 
doctrine, hereinbefore discussed, 
resulted from the negotiators’ 
desires to reach the most effective 
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political and legal agreement 
possible given the nature of their 
duties and necessity of reaching an 
accord that would not be villified 
and ignored by the shipping 
industry. 

The United States, by its 
enactment of the Water Quality 
Improvement Act of 1970, 
brought this version of strict 
liability home to the states. Similar 


to the International Convention on 
Civil Liability for Oil Pollution 
Damage, it assesses liability on any 
ship without regard to negligence 
unless the said spill occurs as a result 
of an act of God, war, or acts of the 
United States or outside third 
parties. 

Section 376.011, et seq., Florida 
Statutes, known as the Pollutant 
Spill Prevention and Control Act,” 
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ENVIRONMENTAL LAW 


incorporates this hybrid liability 
doctrine into Florida law. 

Like its forefathers of the 
international and national genre, the 
Florida version of strict liability 
contains those hard bargained 
concessions leading away from a 
total doctrine of absolute no-fault 
liability. Section 376.205 reads in 
part 


Notwithstanding any other provision of law, 
nothing contained herein shall prohibit any 
person from bringing a cause of action in a 
court of competent jurisdiction for all 
damages resulting from a discharge or other 
condition of pollution covered by this 
chapter. In any such suit, it shall not be 
necessary for the person to plead or prove 
negligence in any form or manner. Such 
person need only plead and prove the fact of 
the prohibited discharge or other pollutive 
condition and that it occurred. The only 
defense to such case of action shall be those 
specified in 376.12(4).% 


Section 376.12(4) defenses ala the 
international and national 
agreements are (a) an act of war, (b) 


an act of government, either state, 
federal or municipal, (c) an act of 
God which means only an 
unforeseeable act exclusively 
occasioned by the violence of 
nature without interference of any 
human agency and (d) an act or 
omission of a third party without 
regard to whether any such act or 
omission was or was not negligent.*® 

Florida’s adoption of the 
international standard of vessel 
liability for oil pollution was 
challenged in Askew v. American 
Waterways.” In that case, the 
standard for liability was upheld, 
thus virtually assuring the doctrine’s 
acceptance by other states as an 
adequate legal and _ political 
compromise to a problem that will 
continue to grow in severity. 

To the beach-front landholders in 
Florida, the combination of the 
Coast Guard’s continually 
developing technological ability to 
trace down polluters through the 
use of “oil fingerprints,”2® as was 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Brandon — Clearwater — Cocoa 
Crestview — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Indian Harbour Beach — Lake Worth — Jupiter 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Palatka — Pensacola — Plant City 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Tavares—Titusville—West Palm Beach 


recently accomplished here in 
Florida with a doctrine of liability 
taking the burden off the claimant 
in an adversary situation, will, no 
doubt, be a boon in future years 
when some of the landholders will 
almost inevitably be confronted 
with an actionable situation literally 
occurring at their doorstep. 


Strict Liability Doctrine 


The strict liability doctrine as 
applied in Florida law is an 
operational necessity for the coastal 
land owner. 

The inability to be compensated 
fully for damages resulting from the 
oil spills in the Tampa Bay and St. 
Johns River of a few years ago was a 
direct result of the existence of an 
ineffectual damage statute that 
limited the extent of discharge 
liability to the operators physically 
aboard the offending vessel and 
then only upon a showing of 
negligence.” 

Oil spill litigation at that time was 
nearly nonexistent, as holding only 
the captain and/or crew liable 
would be economically ineffectual 
in any substantial case; without 
access to the owner and his funds. 
Even then the remedy would be 
meaningless if the owner could 
avail himself of the prevailing 
maritime and common law 
defenses.*! 

The inherent difficulties of 
proving negligence, faulty ship 
construction or faulty seamanship 
would present far too great a hurdle 
for the average coastal land owner 
to clear. 

Thus, F.S. 376 strict liability will 
act as a useful tool to the Florida 
practitioner who seeks legal redress 
from the often overwhelming 
amount of oil pollutants that reach 
the waters and subsequently the 
beaches by routine operational 
spillage from oil carrying tankers or 
ships that possess the potential for 
massive oil spills like that of the 
Torrey Canyon.*® 

If we are to enforce Article II, 
Section 7 of the Florida 
Constitution which reads 
It shall be the policy of the state to conserve 
and protect its natural resources and scenic 
beauty, adequate provision shall be made by 


law for the abatement of air and water 
pollution.* 
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it is necessary to protect those less 
able to afford the hazards of oil 
spills. 

Certain financial penalty is 
undoubtedly the best vehicle for 
reducing inequities between the 
oft-victimized coastal land owners 
and the oft-victimizing oil laden 
vessels. 

The doctrine of strict liability for 
oceangoing polluters will enable 
Florida to fulfill its desire to protect 
its heritage of beaches, while not 
overburdening its vital shipping 
industry. O 
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News and Notes 


ABA/LTGF COMMITTEE... The Lawyers’ 
Title Guaranty Fund Committee of the ABA met 
during the midyear meetings of the American Bar 
Association in Philadelphia, February 13-17, 1976. 
Attending were J. Ernest Collins of Panama City 
and Richard H. Merritt of Pensacola, Fund 
trustees, and Paul B. Comstock, Fund president. 
The committee, under the chairmanship of Judge 
C. Clyde Atkins of Miami, a former officer of The 
Fund, endorsed a special report on the role of the 
lawyer in residential real estate transactions after it 
had been amended to recognize the value to the 
public of the fund concept. 


THE NATIONAL FUND At the annual 
meeting of the stockholders of National Attorneys’ 
Title Assurance Fund, Inc., on February 13, 1976, J. 
Ernest Collins, Paul B. Comstock, Thomas L. 
Henderson, Richard H. Merritt and William H. 
Wolfe of The Florida Fund were elected to the 
Board of Directors. J. Ernest Collins, reelected as 
treasurer, reported that the National Fund had 
made a modest profit for the year 1975 and he 
recommended a strong promotional effort to 
introduce more lawyers to the fund concept where 
the Fund operates in Indiana. Representatives of 
bar-related title insurance organizations in several 
states agreed to join in a program to promote the 
growth of the National Fund over the next 18 
months. 


NATIONAL CONFERENCE OF BAR-RELATED 
TITLE INSURERS ... At the meeting of the 
National Conference of Bar-Related Title Insurers 
on February 13, 1976, it was announced that 
Douglas E. Miles, executive vice president, has 
opened headquarters in Chicago. The address of 
the new national offices is Suite 740, Barrister Hall, 
29 South La Salle Street, Chicago, Illinois 60603. G. 
Robert Arnold, senior vice president-operations of 
The Florida Fund, was elected secretary of the 
National Conference. 


FUND MEMBER MEETINGS... The Fund 
hosted a luncheon meeting for members in St. 
Petersburg and a dinner meeting for members in 
Clearwater on February 10, 1976. Fund President 
Paul B. Comstock spoke briefly on current efforts 
by The Fund to improve services to members 
which protect and promote benefits to the public in 
real estate transactions. Staff Attorney Walter R. 


Lawyers’ Title Guaranty Fund 


Beales III gave a review of “Recent Case Decisions 
and Legislation Affecting Real Property Law.” 
About 70 members attended the meeting in St. 
Petersburg, including Field Attorney Edward A. 
Linney and the vice president of the Pinellas 
County Branch of LTS, Inc., Donald V. Stone, and 
Area Field Representative Harry K. Holcomb, Mr. 
Comstock and Mr. Beales. Approximately the 
same number of members attended that evening in 
Clearwater where William H. Wolfe, Fund trustee 
for the Sixth Circuit, gave a short talk after Mr. 
Comstock and Mr. Beales. Among the guests were 
Walter J. (Jack) Garner, manager of the Pasco 
County Branch of LTS, Inc. 


TITLE NOTE BY A FUND ATTORNEY... 
“Estoppel Against Mortgagor” 

In a foreclosure, a mortgagor is estopped from 
claiming he had no title to the land at the time of his 
execution of the mortgage or from claiming that 
title is in some third party. Edwards v. Meyer, 130 
So. 57 (Fla. 1930); 12 FLA. JUR., Estoppel and 
Waiver, Sec. 13. Along these same lines, where a 
mortgage contains a full covenant of warranty of 
title, any title acquired by the mortgagor after 
execution of the mortgage enures to the benefit of 
the mortgagee. Hillman v. McCutchen, 166 So. 2d 
611 (3d D.C.A. 1964). 

A mortgagor may also be estopped from 
denying the proper execution of a mortgage which 
on its face appears proper. In First Nat. Bank v. 
Ashmead, 14 So. 886 (Fla. 1894), involving a 
foreclosure of mortgaged homestead property, the 
husband claimed he had not signed his name to the 
mortgage instrument in the presence of the 
subscribing witnesses shown on the face of the 
mortgage. The court held that he was estopped in 
equity from attempting to avoid the effects of his 
act on the grounds that it was not done in the 
presence of witnesses. The genuineness of the 
witnesses’ signatures was not questioned. Also, it 
was not shown that the mortgagee had any 
knowledge that the mortgage was not executed in 
the presence of the witnesses. The court held that to 
allow a mortgagor to take advantage of such a 
defense would be allowing him to perpetrate a 
fraud on the lender. 
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Title VIl and Section 1981 Interrelationships 


and Distinctions 


By David Richeson 


Two primary statutes are used by 
plaintiffs’ attorneys in civil rights 
litigation in private employment: 
Title VII of the Civil Rights Act of 
1964! and 42 U.S.C. § 1981.2 
Although the rights that Title VII 
and § 1981 seek to protect are very 
similar, there are basic differences 
between each statute’s use and 
scope of protection. This article will 
be devoted to discussing some of 
the differences and interrelation- 
ships of these statutes. 

Prior to Johnson v. Railway 
Express Agency,* (hereinafter 
REA) the Supreme Court had not 
definitely ruled on whether § 1981 
was an independent remedy or was 
coextensive in coverage with Title 
VII. The courts of appeals generally 
recognized the independence of 
$1981, but while doing so often 
attempted an accommodation of 
§1981 with the Title VII by 
suggesting that district courts 
should encourage resort to EEOC 
conciliation in appropriate cases. 
For example, in Waters v. 
Wisconsin Steel Works of 
International Harvester Co.,4 the 
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Seventh Circuit Court of Appeals 
stated: 

[W]e do not think that aggrieved persons 
should be allowed intentionally to by-pass 
the Commission without good reason. We 
hold, therefore, that an aggrieved person 
may sue directly under Section 1981 if he 
pleads a reasonable excuse for his failure to 
exhaust EEOC remedies. (Emphasis 
supplied. ) 

On the other hand, the Fifth 
Circuit Court of Appeals 
specifically rejected the 
“reasonable excuse test’’in 
Caldwell v. National Brewing Co.,8 
holding that no language.in Title 
VII imposed any jurisdictional 
barrier to a suit brought under 
§ 1981. The Court of Appeals for the 
Third Circuit agreed with the Fifth 
Circuit in Young v. International 
Tel. and Tel. 

The question of independence or 

accommodation was resolved by 
the U. S. Supreme Court in REA. 
The Supreme Court for the first 
time specifically acknowledged the 
propriety of § 1981 as an 
independent remedy as opposed to 
being coextensive with Title VII. 
The Court concluded: 
[T]he remedies available under Title VII and 
under § 1981, although related, and although 
directed to most of the same ends, are 
separate, distinct, and independent.’ 

There can now be no question 
that a plaintiff can bring an action 
alleging racial discrimination under 
§ 1981 without prior resort to the 
procedures available under Title 
VIl. 

Likewise, even if the plaintiff 
does file a charge with the EEOC, a 
subsequent § 1981 action may be 
based on allegations not presented 
to the EEOC. Although the 
Supreme Court did not specifically 
touch this issue in REA, the clear 
inference from that decision is that a 
§ 1981 action is not limited in any 
way by previous Title VII charges. 
Prior to REA, the Fifth Circuit in 
Alpha Portland Cement Company 


v. Reese® also concluded that 
§ 1981 allegations were not limited 
in any way by the scope of the 
charges filed with the EEOC, 
although a suit brought under Title 
VII must be reasonably related to 
charges filed previously with the 
EEOC." 


Coverage 

The most obvious difference in 
the two statutes is the extent of 
coverage. Since the revitalization of 
the Civil Rights Act of 1866 of 
which Section 1981 is a part, it has 
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been held many times to provide a 
federal remedy against racial 
discrimination in private 
employment.!! Although the 
original legislative intent was that 
the statute applied to discrimination 
against blacks,!2 it has been held 
that actions brought by individuals 
discriminated against because of 
alien status are also properly 
brought under this statute.'% 
However, actions brought under 
§ 1981 for sex discrimination have 
been dismissed.'4 On the other 
hand, Title VII clearly provides a 
cause of action to assure equality of 
employment by eliminating those 
practices and devices which 
discriminate on the basis of race, 
color, religion, sex or national 
origin.!5 Thus, while both Title VII 
and § 1981 offer protection from 
racial discrimination, the courts 
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have generally held plaintiffs 
seeking redress from sex, religious 
or national origin discrimination in 
private employment must look to 
Title VII for assistance. 

Additionally, while § 1981 applies 
to any person who discriminates on 
the basis of race or color, Title VII 
contains exemptions from its 
coverage. For example, an 
“employer” must have at least 15 
employees for each working day in 
each of 20 or more calendar weeks 
during the current or preceding 
calendar year to be included in the 
scope of Title VII.'® 


Conditions Precedent/Statutes of 
Limitation 


A second area of difference 
between the two statutes is found in 
the varying procedural steps. 
Before an individual may bring a 
court action alleging discrimination 
under Title VII, certain procedural 
prerequisites must be met. Initially, 
a charge of discrimination must be 
filed with the EEOC within 180 
days after the alleged discrimina- 
tion occurs,!” or, if the charge is 
filed with a specified state or local 


agency, within 300 days of the 
alleged discrimination or within 30 
days after receipt of notice that such 
agency has terminated its 
proceedings, whichever occurs 
first.!* If conciliation of the charge is 
not reached within 180 days after 
the charge is filed, then the charging 
party may request from the EEOC 
a letter granting the right to sue and 
curtailing any further processing of 
the charge by the EEOC.’® If the 
allegedly aggrieved party does not 
wish to follow this procedure, but 
instead desires to allow the EEOC 
to investigate and attempt to 
conciliate the charge, the party may 
file suit within 90 days after the 
EEOC has found no reasonable 
cause to believe there was 
discrimination or after conciliation 
efforts have failed.2® Filing suit 
within the prescribed 90 days has 
been held to be mandatory and 
jurisdictional,?! although the exact 
date from which the 90 days begins 
to run is being actively litigated in 
the courts with varying decisions.®* 

The point in highlighting some of 
the procedural and administrative 
aspects is not to discuss the 
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requirements, but to illustrate that 
the mandatory steps an individual 
must take in order to bring a Title 
VII action are time-consuming and 
prevent a Title VII action from 
being a speedy process. On the 
other hand, actions brought under 
§ 1981 do not have time-consuming 
procedural prerequisites. The only 
relevant time limit which must be 
observed is the appropriate statute 
of limitations. As there is no 
specifically stated or otherwise 
relevant federal statute of 
limitations for § 1981, a line of cases 
has developed which hold that the 
appropriate statute of limitation for 
§ 1981 is the most clearly analogous 
state statute of limitations. The 
Fifth Circuit adopted this view in 
1974 in the case of Johnson v. 
Goodyear Tire and Rubber Co.* 
and this principle was confirmed by 
the Supreme Court in REA. 

The principal feature of the 
Supreme Court’s ruling in REA 
concerned whether the filing of a 
charge with the EEOC tolled the 
statute of limitations for § 1981 
action. The rule in the Fifth Circuit 
prior to the Supreme Court's 
decision in REA was that filing a 
charge with the EEOC did indeed 
toll the running of the statute for 
$1981 actions.*4 The District of 
Columbia Court of Appeals had 
also followed this rule, but the 
Sixth Circuit had rejected this 
tolling logic when it considered the 
REA case prior to the Supreme 
Court decision.2* The Supreme 
Court granted certiorari in REA to 
settle this conflict between the 
circuits and affirmed the Sixth 
Circuit, holding that filing of a 
charge with the EEOC did not toll 
the statute of limitations on § 1981 
actions. 

The petitioner's argument to the 
Supreme Court in REA was that 
unless the Court held that the filing 
of an EEOC charge tolled the 
running of the statute, aggrieved 
parties, in states where relatively 
short statutes of limitations govern, 
would be forced to protect their 
§ 1981 rights by filing suit before the 
EEOC had time to investigate and 
conciliate the charge. The 
petitioner argued that the Court 
would effectively discourage 
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conciliation and promulgate 
litigation by refusing to toll the 
statute. The majority agreed that 
the filing of a suit under § 1981 could 
deter efforts at conciliation and 
perhaps interfere with the EEOC’s 
efforts to gain voluntary 
compliance, but they dismissed this 
problem as the natural effect of 
Congress conferring independent 
administrative and judicial 
remedies under Title VII and $1981. 
The majority pointed out that 
there would be situations where the 
administrative remedy would be 
preferable over suits brought under 
§ 1981, and vice versa, and the 
choice was left to the plaintiff. 

The majority also pointed out 
that one answer to the dilemma of a 
plaintiff who wished to exhaust his 
administrative remedies under Title 
VII without waiving his action 
under § 1981 would be for the 
plaintiff to ask the court to stay the 
§ 1981 proceedings until the Title 
VII administrative remedies have 
been exhausted. Although the Court 
did not so state, it would certainly 
appear that a defendant could also 
petition the Court to stay the § 1981 
action until Title VII procedures are 
completed, and in many instances it 
may indeed be wise for plaintiffs 
and/or defendants to ask for sucha 
stay. Typically, charges of racial 
discrimination require tremendous 
amounts of time, effort and money 
to investigate, should the 
investigation be undertaken by the 
individual parties and the court. 
The EEOC, on the other hand, has a 
staff to handle this type of fact 
investigation, having been brought 
into existence solely to investigate 
and conciliate discrimination in 
private employment. The end result 
of such a request by either the 
plaintiff or defendant in a § 1981 suit 
could afford a less expensive and 
more precise evaluation of the 
merits though the time reaching the 
result may be considerably 
extended. 

The Fifth Circuit has not squarely 
ruled on the Florida statute 
applicable to § 1981 action. The 
court did, however, in a footnote to 
Johnson v. Goodyear Tire and 
Rubber Company, supra, survey 
the states in the circuit and pointed 
to Florida’s statute applicable to 
claims for back wages as the most 
analogous and, thus, applicable to 
§1981 back pay actions. This 
statute, §95.11 (7)(b), currently 
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provides a two-year filing period. 
As the Fifth Circuit has not yet held 
the statute applicable, plaintiff's 
attorneys still urge that Florida’s 
contract statutes of limitation apply 
arguing that §198]1 suit is based 
upon an employment contract. 


Attorneys’ Fees 


Another substantial difference 
between Title VII and § 1981 is the 
awarding of attorneys’ fees. Title 
VII states that reasonable attorneys’ 
fees may be awarded to the 
prevailing party ina Title VII suit, 27 
but there is no such language in 
$1981, nor is there any other 
statutory provision which expressly 
allows reasonable attorneys’ fees in 
a §1981 action. Although there have 
been cases which have held that it 
was within the court’s discretion to 
award the reasonable attorneys’ 
fees in §1981 suits,* dicta in two 
recent Supreme Court cases has 
clouded preceding cases. 

First in REA, the Supreme Court 
stated that one reason for the 
holding that § 1981 was not 
coextensive in its coverage with 
Title VII was that Title VII and 
$1981 were different in the types of 
assistance offered under the 
specific terms of each statute. The 
Court stated that: 


Title VII offers assistance in investigation, 
conciliation, counsel, waiver of court costs, 
and attorneys’ fees, items that are 
unavailable at least under the specific terms 
of Section 1981.2° (Emphasis supplied) 
Likewise, in another recent 
Supreme Court case, Alyeska 
Pipeline Service Company v. 
Wilderness Society,° there was 
again dicta to the effect that 
attorneys’ fees were not 
appropriate in § 1981 actions. In 
Alyeska, environmental groups 
sued to bar construction of the 
trans-Alaska pipeline. Having 
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prevailed in the court of appeals, 
they requested an award of 
expenses and attorneys fees. The 
Court of Appeals for the District of 
Columbia adopted the “private 
attorney general” exception to the 
general rule barring recovery of 
attorneys’ fees in civil litigation and 
held that the defendant pipeline 
company was liable for one-half the 
amount of the reasonable value of 
the legal services rendered. A 
majority of the Supreme Court 
reversed the decision on the 
grounds that, in the absence of 
statutory authority, under the 
“American Rule,” the prevailing 
party is ordinarily not entitled to 
collect attorneys’ fees from the 
losing party. In footnote 46 of this 
decision the Court dealt specifically 
with § 1981 suits when they stated: 
In recent years, some lower federal courts, 
erroneously, we think, have employed the 
private attorney general approach to award 
attorneys’ fees.*! 

This footnote went on to list some 
cases in which the private attorney 
general approach was erroneously 
used to award attorneys’ fees, 
including cases dealing with 
employment discrimination under 
§ 1981. This list of cases included the 
case of Cooper v. Allen, in which 
the Fifth Circuit had allowed a 
$12,000 award of attorneys’ fees to 
stand in a § 1981 action. 

Thus, it would appear that while 
attorneys’ fees are available under 
Title VII, they are not available to 
prevailing parties in § 1981 actions 
unless, as the court further stated in 
footnote 46 of the Alyeska decision, 
there is an alternative ground 
available upon which to base the 
award of fees, such as the bad faith 
of the defendant.* 
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also differ. For example, whether 
punitive damages or even 
compensatory damages are 
available in a Title VII action is an 
open question at the present time. 
Title VII itself has no provision for 
the award of punitive damages, nor 
does it treat the subject of 
compensatory damages except for 
back pay. The REA majority, while 
not ruling on this specific subject, 
recognized that some courts have 
ruled that neither compensatory nor 
punitive damages are available to 
Title VII plaintiffs. 

In EEOC vw. Detroit Edison 
Company, the Sixth Circuit Court 
of Appeals recently reversed an 
award of punitive damages in a 
Title VII action. The court stated 
that damages are a legal, not an 
equitable, remedy and that an 
award of punitive damages was not 
contemplated by Title VII. There 
are many decisions that agree with 
this holding of the Sixth Circuit,3* 
although there are also decisions to 
the contrary. 

However as to § 1981 actions the 
Supreme Court in REA stated that a 
successful plaintiff: 


. is entitled to both equitable and legal 
relief, including compensatory and, under 
certain circumstances, punitive damages.** 

There are many other cases 
holding that punitive damages are 
available in § 1981 actions as well as 
the other post-Civil War civil rights 
statutes.*® 

Injunctive relief is available to 
individual plaintiffs under each of 
the statutes. Although Title VII 
implies that only the EEOC may 
seek an immediate preliminary 
injunction until the plaintiff 
exhausts all administrative 
remedies, recent cases have clearly 
given the Title VII plaintiff an 
opportunity to obtain preliminary 
injunctive relief prior to complete 
exhaustion of remedies. In Drew v. 


Liberty Mutual Insurance 
Company,*' the Fifth Circuit held 
that in a “limited class of cases” in 
which both irreparable injury and 
the likelihood of ultimate success 
are established, an individual 
employee may bring a suit to 
maintain the status quo pending 
action by the EEOC. This view has 
been recently adopted by the Ninth 
Circuit in Berg v. Richmond 
Unified School District.** Likewise, 
the § 1981 plaintiff may obtain 
preliminary injunctive relief. 
Advantages, Disadvantages 

Thus, although Title VII and 
§1981 are directed toward many of 
the same ends, each has individual 
advantages and disadvantages. 
Proceedings under Title VII 
certainly allow plaintiffs the 
advantage of broader coverage, 
conciliation, government counsel, 
investigation and attorneys’ fees. 
Yet, Title VII contains procedural 
requirements which not only cause 
substantial delay, but can also prove 
fatal to the plaintiffs’ case if not 
strictly followed. On the other 
hand, § 1981 provides no 
procedural prerequisites and more 
immediate and adequate remedies, 
but does not provide attorneys’ 
fees. Finally, the protected classes 
are limited as compared to Title 
VIL. 

For the plaintiff who is alleged to 
be the victim of racial 
discrimination, however, the 
situation does present desirable 
alternative or joint procedures. 0 


FOOTNOTES 


1 42 U.S.C. §2000e et seq. 

2 Civil Rights Act of 1866, 42 U.S.C. 
§ 1981. 

3 421 U.S. 454, 10 FEP Cases 817 (1975). 

4 427 F. 2d 476 (7th Cir. 1970), Reversing 3 
FEP Cases 599 (S.D. Fla. 1970), cert. denied 
400 U.S. 911 (1970). 

5 427 F. 2d, at 487. 

6 443 F. 2d 1044 (5th Cir. 1971), cert. 
denied 405 U.S. 916 (1972). 

7 438 F. 2d 757 (3rd Cir. 1971). 

8 10 FEP Cases, at 820. 

® 507 F. 2d 607, 10 FEP Cases 126 (5th Cir. 
1975). 


available to testify in all courts in U.S. 


P.0. Box $203 
Ft. Lauderdale, Florida 33310 
305/565-0324 


COMPLETE TECHNICAL EXPERT SERVICES: 


Engineering (all areas); Negligence; Product Liability, MEDICAL MALPRACTICE; 
Criminalistics. Accident Reconstruction. Brochure. Medical doctors and technical experts 


INTER-CITY TESTING & CONSULTING CORPORATION 


Executive Offices, New York 516/829-8762 


3 Baker Hill Road, Great Neck, NY 11023 


1 Sanchez v. Standard Brands, Inc., 431 F. 
2d 455, 2 FEP Cases 788 (5th Cir. 1970). 

'! Sanders v. Dobbs House, Inc., 431 F. 2d 
1097 (5th Cir. 1970); Macklin v. Spector 
Freight Systems, Inc., 478 F. 2d 979 (D.C. 
Cir. 1973). 

12 See Roberto v. Hartford Fire Ins. Co., 
177 F. 2d 811 (7th Cir. 1949); Jones v. United 
Gas Improvement Corp., 11 EPD para. 
10,600 (E.D. Pa. 1975). 

13 Id.; Guerra v. Manchester Terminal 
Corp., 350 F. Supp. 529, 5 FEP Cases 181 
(S.D. Tex. 1972), aff'd. 498 F. 2d 641 (5th Cir. 
1974). 

'4 Fitzgerald v. United Methodist 
Community Center, 335 F. Supp. 965 (D.C. 
Neb. 1972) (sex discrimination claim not 
cognizable under § 1981; League of 
Academic Women v. Regents of University 
of California, 343 F. Supp. 636 (N.D. Calif. 
1972). 

15 42 U.S.C. §2000e-2. 

16 42 U.S.C. §2000e-(b). 

17 42 U.S.C. §2000e-5(e). 

18 Td. 

19 42 U.S.C. §2000e-5(F)(1). 

20 Td. 

£1 Pope v. North Hills Dassavant Hospital, 
11 FEP Cases 590 (W.D. Pa. 1975); 
DeMatteis v. Eastman Kodak Company, 511 
F. 2d. 306, (2nd Cir. 1975), modified, 520 F. 
2d, 409, (2nd Cir. 1975); Wong v. Bon 
Marche, 508 F. 2d 1249, (9th Cir. 1975); 
Genovese v. Shell Oil Company, 488 F. 2d. 
84, (5th Cir. 1973). 

22 Shepard v. D.A.P., Inc., 11 FEP Cases 
1373 (S.D. Ohio 1975) (ninety day period 
commences upon receipt of Notice of Right 
to Sue rather than earlier receipt of Notice of 
Failure of Conciliation); Turner v. Texas 
Instrument, Inc., 11 FEP Cases 748 (N.D. 
Tex. 1975) (ninety day period commences 
upon EEOC Notice of Failure of 
Conciliation rather than receipt of Notice of 
Right to Sue.) 

23 491 F. 2d 1364 (5th Cir. 1974). 

* Bourdeaux v. Baton Rouge Marine 
Contracting, Co., 437 F. 2d 1011 (5th Cir. 
1971). 

5 Macklin v. Spector Freight Systems, 
Inc., 478 F. 2d 979 (D.C. Cir. 1973). 

26 489 F. 2d 525 (6th Cir. 1973). 

27 42 U.S.C. §2000e-5(K). 

28 Cooper v. Allen, 467 F. 2d 836 (5th Cir. 
1972). 

29 10 FEP Cases, at 819. 

3095 S. Ct. 1612, 10 FEP Cases 826 (1975). 

31 10 FEP Cases, at 826. 

32 467 F. 2d 836 (5th Cir. 1972). 

33 10 FEP Cases, at 826. 

4 E.g., Loo v. Gerarge, 374 F. Supp. 1338 
(D. Haw. 1974); Howard v. Lockheed- 
Georgia Co., 372 F. Supp. 854 (N.D. Ga. 
1974). 

35 10 FEP Cases 239 (6th Cir. 1975). 

36 Smith v. Liberty Mutual Ins. Co., 11 
FEP Cases 732 (N.D. Ga. 1973); Carreathers 
v. Alexander, 11 FEP Cases 475 (D. Colo. 
1974). 

37 Claiborne v. Illinois Central R.R., 11 
FEP Cases 811 (E.D. La. 1975). 

38 10 FEP Cases, at 819. 

%® Cook v. Advertiser Co., 323 F. Supp. 
1212, 1213 n. 3 (M.D. Ala. 1971), aff'd on 
other grounds, 458 F . 2d. 1119 (5th Cir. 1972); 
Claiborne v. Illincis Central Railroad, 11 
FEP Cases 811,814 (E.D. La. 1975). 

# See 42 U.S.C. §2000e-5(f) (2). 

41 480 F. 2d. 69 (5th Cir. 1973). 

42 1] FEP Cases 1285 (9th Cir. 1975). 

43 Sanders v. Dobbs Houses, Inc., 431 F. 2d 
1097 (5th Cir. 1970). 


THE FLORIDA BAR JOURNAL 


4 
: 


Real Property Arrangements Under Bankruptcy Act 


By Jules S. Cohen 


Chapter XII of the Bankruptcy 
Act provides a procedure for the 
rehabilitation of financially 
distressed debtors who own real 
estate.'! Such a proceeding is called 
a real property arrangement and 
may be filed by any debtor 
qualified to file a bankruptcy 
petition other than a corporation as 
defined by the bankruptcy act. 
Thus such an arrangement 
proceeding may be filed by an 
individual, general partnership, 
limited partnership, trust, or other 
noncorporate entity. 

The filing of a petition under 
Chapter XII automatically operates 
as a stay of the commencement or 
continuation of any proceeding 
against the debtor including a 
proceeding to enforce a lien on his 
property.? Thus upon filing of the 
petition all actions such as mortgage 
foreclosures are automatically 
stopped. A secured creditor must 
obtain by the use of an adversary 
proceeding in the bankruptcy court 
a modification of the automatic stay 
by the bankruptcy court before the 
secured creditor may commence or 
continue an action to foreclose.‘ 
The debtor is thereby granted 
immediate relief upon the filing of 
the proceeding from threatened or 
pending legal actions including lien 
foreclosures. 
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The proceeding is commenced 
by the filing of a petition in the 
bankruptcy court together with 
schedules of assets and liabilities 
and a statement of affairs.5 Venue 
lies in the United States District 
Court district where the debtor has 
had its principal place of business or 
its principal assets for the preceding 
six months. The petition under 
Chapter XII may be filed in a 
pending bankruptcy proceeding 
including a straight liquidating 
bankruptcy.’ 

The bankruptcy court may leave 
the debtor in possession of its 
property or may appoint a trustee.’ 
The court may authorize the debtor 
or a trustee to continue the business 
of the debtor during the 
proceeding.® If the debtor is 
operating a business involving real 
estate such as a rental apartment 
complex, condominium develop- 
ment or motel or hotel, the court 
may allow the debtor to continue 
operation of the business under the 
general supervision of the court. 

In the Chapter XII proceeding 
the debtor must file a plan of 
arrangement. The plan may be filed 
with the filing of the petition 
starting the proceeding or at a later 
time fixed by the court.!° The 
arrangement must include 
provisions modifying or altering the 
rights of creditors who hold 
mortgages on the real property or a 
class of them. It may provide for 
modification of debts owing to 
unsecured creditors.!! 

For purposes of the plan of 
arrangement secured creditors 
must be classified according to the 
collateral they hold and _ their 
security position in that collateral.!* 

One creditor holding a first 
mortgage on one parcel of real 
estate must be classified in a class by 
himself. The second mortgage 
holder on the same parcel of real 
estate must be classified in a class by 


himself. Each mortgage holder on 
each different parcel of real estate 
must be classified in a class by 
himself.!° If a group of creditors 
holds the same security position in 
the same collateral, they may be 
classified in the same class for the 
purposes of the plan.'4 For 
example, if a group of people hold 
bonds which are all secured by the 
same first mortgage on the same 
parcel of real estate, all of the bond 
holders may be classified in one 
class. 

In classifying creditors the value 
of their collateral must be taken into 
consideration. If a creditor has a 
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claim of $1 million, but his collateral 
is only worth $700,000, the court 
may value the collateral, determine 
that the secured amount of claim is 
only $700,000 and that the creditor 
holds an unsecured claim for 
$300,000.!5 Such a creditor would 
be entitled to be put in a separate 
class in regard to his secured claim, 
but in regard to the balance of the 
claim which is unsecured, he may 
be put into a class with other 
unsecured creditors. 
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The plan of arrangement must 
provide for the modification of the 
rights of at least one class of secured 
creditors. Such a modification may 
be by way of modification of the 
principal amount of debt, the 
interest rate, the payment term, or 
even for the issuance of securities in 
payment of the debt.'® 

The plan of arrangement may 
include provisions for modification 
of unsecured debts such as paying 
them in cash at a discount or 
extending the maturity dates or 
both.!” The plan of arrangement 
must be accepted by two-thirds in 
dollar amount of the debts in each 
class.'* If there is one creditor who 
holds a mortgage on a parcel of real 
estate, he must be in a class by 
himself and if he does not accept the 
provision for the payment of his 
debt, then the debtor cannot 
succeed in obtaining approval of 
two-thirds of the dollar amount of 
the debt in that class. If there is a 
group of creditors such as bond 
holders, all secured by the same 
mortgage, if two-thirds in dollar 
amount of that group accept the 
provision in the plan, and if the plan 
is confirmed by the court, the 
dissenting creditors are bound by 
the plan. If two-thirds in dollar 
amount of the unsecured creditors 
accept the provision for them in the 
plan and the plan is confirmed by 
the court, the dissenting unsecured 
creditors are bound by the plan. 

There is an intriguing provision in 
Chapter XII that the plan may 
provide for any class of creditors 
which does not accept the plan of 
arrangement as adequate 
protection for the realization by 
them of the value of their debts 
against the property dealt with by 
the arrangement and affected by 


such debts by such method as will 
equitably and fairly provide such 
protection.'® This provision might 
be useful in a situation where the 
first mortgage holder accelerated 
maturity of the entire debt because 
of default and refused to reinstate 
the mortgage. A debtor might 
propose to adequately protect that 
mortgage holder by leaving his 
mortgage in place but merely 
requiring him to reinstate it and 
accept payments under its original 
terms. It would seem that in the 
proper circumstances this proposal 
might adequately protect the 
mortgage holder for the realization 
by him of the value of his debt and 
that a plan of arrangement might be 
confirmed by the court even in the 
absence of the acceptance of such a 
secured creditor. There is little case 
law concerning this provision. 

After the necessary acceptances 
have been obtained, the plan must 
be confirmed by the court. In order 
to confirm, the court must 
determine that the plan is for the 
best interest of creditors and is 
feasible.*° Dissenting creditors may 
object to the confirmation and if 
successful in convincing the court 
that the plan is not in the best 
interest of creditors or is not 
feasible, they will block 
confirmation and the plan of 
arrangement. If the plan is 
confirmed by the court, it 
discharges the debtor from his 
debts except as provided for in the 
plan of arrangement.*! 

In addition to the advantage of a 
plan of arrangement which is the 
primary feature of a Chapter XII 
proceeding, the Chapter includes 
other provisions that may be 
beneficial to a debtor. It 
incorporates some of the provisions 
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of the Bankruptcy Act concerning 
straight bankruptcy and gives to the 
Chapter XII debtor or trustee the 
powers of a straight bankruptcy 
trustee, thus allowing the setting 
aside of preferential transfers and 
liens acquired through legal process 
within four months before the 
proceeding.22 The Chapter XII 
debtor may reject executory 
contracts which it finds 
burdensome. This may include the 
rejection of the unexpired terms of 
leases under which the debtor is the 
tenant. The landlord may have a 
claim against the debtor for 
rejection of the lease but it will be an 
unsecured claim and will be not 
more than a maximum amount 
equal to three years rent under the 
lease.2 During the arrangement 
proceeding the debtor may with the 
approval of the bankruptcy court 
sell any of its property.* 
Through these provisions of 
Chapter XII of the Bankruptcy Act 
the arrangement proceeding in 
bankruptcy court may provide 
relief and rehabilitation to the 
noncorporate debtor owning real 
property. The distressed condition 
of some aspects of the real estate 
market in Florida in recent years 
may cause a more frequent use of 
this part of the Bankruptcy Act. 0 
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Uncle Sam Wants You: the Absent Parent 


By Bruce M. Boiko 


“What the best and wisest parent 
wants for his own child, that must 
the community want for all its 
children.” —John Dewey 


The Social Services Amendments 
of 1974! introduced federalism into 
what has historically been a phase 
of jurisprudence restricted to the 
states - enforcement of child 
support. However, every grant of 
federal funds attracts regulations, 
reporting requirements, and 
qualifying guidelines. The Act is no 
exception and this article will 
attempt to provide a general 
overview of the system created and 
the services most likely to be used 
by the legal practitioner in the 
implementation and enforcement 
of domestic support orders. 

The purpose of the Act is to 
encourage the states to achieve 
economic self-support by reducing 
dependency, achieve self- 
sufficiency, remedy neglect of 
those persons unable to protect 
their own interests, and preserve the 
family unit. The services related to 
the achievement of the goals 
enumerated in the Act include: 
child care; protective services; 
foster care; day care; home 
management and maintenance; 
employment related services; 
counseling services; health support 
services; special child need services; 
services for the aged, mentally 
retarded, emotionally disturbed, 
blind, physically handicapped, and 
substance addicted.* 

In 1974 there were eleven million 
recipients of aid to families with 
dependant children (AFDC) 
payments. Of these, 80% were on the 
rolls because they had been 
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deprived of support from a parent 
who had absented himself from the 
home.? To alleviate this 
unnecessary drain on the national 
and state budget, the Federal 
Government has recognized the 
fact that untapped sources for the 
recovery of these funds are 
available, albeit outside the 
jurisdiction of state enforcement 
agencies. The interstate flight of 
absent parents further decreases the 
state’s ability to enforce compliance 
of its support decrees. 

In light of the atmosphere of 
spiralling welfare costs and the 
increasing percentages of absent 
parents, Public Law 93-647 was 
born. This Act mandates that in 
order to receive federal funds states 
shall designate an agency (IV-A 
agency) to administer and supervise 
“welfare” grants which shall be in 
effect in all political subdivisions of 
the state, and shall obtain the 
approval of the Secretary of Health, 
Education and Welfare.‘ The Act 
was established, primarily for the 
recipients of IV-A funds, to enforce 
support obligations owed by the 
absent parents to their children, to 
locate the absent parent, to establish 
paternity when needed and to 
obtain child support.5 The state 
plan is required to implement 
paternity action for all children 
born out of wedlock and receiving 
AFDC payments;* to secure 
support for these children utilizing 
the uniform reciprocal enforcement 
support acts’ or the federal court; 
and to establish support collection 
agencies at the state and local level 
(IV-D agency). 

The above enumerated state 
initiated procedures are nonrestric- 
tive in that they may be utilized by 
all non-AFDC recipients upon 
proper application to the 
appropriate state or local agency, 
although payment of a fee, if 
required by the state, would be 
borne initially by the requesting 


parent. To encourage its use, this 
fee would not exceed $20 if the state 
utilized a flat fee schedule, or some 
other reasonable amount based 
upon a percentage of the family’s 
income may be used.’ All AFDC 
applicants must make an 
assignment to the state of any 
support rights from any other 
person as such applicant may have. 
The IV-A agency shall provide 
written notice of the furnishing of 
said aid to the appropriate IV-D 
agency within two working days 
from the date aid is furnished to the 
recipient.® In turn, the IV-D agency 
is given the responsibility of 
establishing said assignment by 
court order or other legally 
enforceable obligation.!® If 
domestic proceedings have already 
been instituted by either of the 
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parents, the IV-D agency may 
move to intervene in the pending 
proceedings to establish the 
assignment for the benefit of the 
state in any court order which 
results from the pending 
proceedings.!! The IV-D agency is 
given the authority to petition to 
modify any court order of support 
even after dissolution of marriage is 


finalized. 
Parent Locater Service 
A unit of the Department of 
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Health, Education and Welfare will 
operate the Federal Parent Locater 
Service established by Section 453 
of the Act to obtain the 
whereabouts of absent parents 
solely for the purpose of enforcing 
support obligations for the benefit 
of authorized persons as defined in 
the Act.'? An authorized person is 
defined as: (1) an agent or attorney 
of a state with an approved plan 
under the Act who has the duty to 
recover child support obligations; 
(2) the court or agency thereof 
which has the authority to order 
child support against an absent 
parent; (3) the child’s attorney, 
resident parent or the legal guardian 
without existence of a court order 
who has a duty to support any such 
child and is not a recipient of aid 
under Part A of the Act.'* Those 
authorized persons in subsection (3) 
will be required to pay a fee for the 
service through the state parent 
locater service.'4 In addition, the 
use of the Federal Parent Locater 
Service must originate with the state 
parent locater service at the request 
of a IV-D agency.'5 The minimal 
information needed to initiate the 
request is the absent parent’s name, 
social security number, past or 
present membership in the Armed 
Forces of the United States, and 
past or present receipt of any 
federal compensation.'® 

Any information obtained from 
the Federal Parent Locater Service 
is classified as confidential.'7 The 


request for the most recent address 
and place of employment of the 
absent parent must be supplied to 
the authorized person if such 
information is contained in any 
record maintained by the 
Department of Health, Education 
and Welfare; or that can be 
obtained by the secretary from any 
other department, agency or 
instrumentality; or the United 
States or of any state. Two notable 
exceptions would be if the 
disclosure would contravene the 
confidentiality of census data or 
involve the area of national 
security.!8 


Internal Revenue Service 


Chapter 64, Subchapter A, 
Internal Revenue Code of 1954 is 
amended to give local IV-D 
agencies another tool to combat the 
evasive and unwilling parent. The 
Secretary of the Treasury is 
directed, upon receiving the proper 
federal district court warrant, to 
assess and collect the amount 
certified by the Secretary of Health, 
Education and Welfare as if such 
amount were a tax imposed by sub- 
title C, the collection of which 
would be jeopardized by delay.'® 
As with the parent locater service 
this procedure must be initiated by 
the local IV-D unit. But unlike the 
parent locater service, it is restricted 
to certified welfare recipients.?° If 
the absent parent is a first offender 
under a court order of support, the 
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collection is automatically stayed 
for a period of 60 days following the 
notice and demand required by 26 
USC § 6301.2! However, if the 
notice requirement is inapplicable 
or the stay period has lapsed, 
neither an article I nor an article III 
court will have jurisdiction to 
restrain or teview the perfected 
assessment and collection by the 
Treasury Department. The absent 
parent’s sole remedy is an action 
against the state in state court or 
before a state agency.22 The IRS 
collection procedure must be used 
selectively, and the act has a built-in 
requirement limiting the instances 
under which its use can be 
implemented.”° 


Federal Courts 
Title 42, Section 660 states that: 


The district courts of the United States 
shall have jurisdiction, without regard to any 
amount in controversy, to hear and 
determine any civil action certified by the 
Secretary of Health, Education and Welfare 
under Section 452(a)(8) of this Act... . 


The éxistence of diversity is a 
prerequisite to the certification by 
the Secretary of HEW, inasmuch as 
42 USC § 652 (a)(8), which is 
incorporated by reference in 
Section 660, clearly contemplates 
that such action shall involve two 
separate states. Application for use 
of the federal courts must be 
initiated by a state and only after the 
responding state (usually, but not 
necessarily through a Uniform 
Reciprocal Enforcement and 
Support Act proceeding) has failed 
to enforce the court order of the 
requesting state within 60 days after 
having received such request. 
After a final 30-day notice to the 
responding state advising that the 
federal court procedure will be 
implemented unless a satisfactory 
response is received, the 
responding state may proceed for 
certification on its application to use 
the federal district courts. Since 
each state operating under and 
receiving funds pursuant to Public 
Law 93-647 must cooperate totally 
in the location of, establishing 
paternity by, and securing support 
from an absent parent it would 
seem unlikely that the necessity to 
implement Section 660 would occur 
frequently. 
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Sovereign Immunity 


In 1941 Applegate v. Applegate 
39 F. Supp. 887 (E.D. Va. 1941), 
stood for the proposition that 
Although Congress saw fit to waive 
the immunity of claims against it 
and of many of the corporations 
created by it, Congress had never 
waived that immunity and 
permitted attachment or 
garnishment proceedings to be 
instituted against the United States 
Treasury or its disbursing officers. 
It was a question of sovereign 
immunity and not of any right of 
personal exemption on the part of 
the absent parent. This situation has 
been largely ameliorated by virtue 
of 42 USC § 659 which provides, in 
pertinent part, that: 

. .monies (the entitlement to which is 

based upon remuneration for employment) 
due from, or payable by, the United States 
(including any agency or instrumentality 
thereof and any wholly owned federal 
corporation) to any individual, . . .shall be 
subject. . . , as if the United States were a 
private person, to legal process brought for 
the enforcement, against such individual of 
his legal obligations to provide child support 
or make alimony payments. 
On its face Section 659 does not 
purport to confer any additional 
jurisdiction upon federal courts nor 
create a federal administrative 
procedure for its enforcement. Nor 
does the Act make the enforcement 
self-actualizing. In fact, the typical 
court enforcement order is directed 
to the individual concerned, and is 
not directly enforceable against a 
federal agency. 

As of the date this article was 
prepared there had been no judicial 
determinations squarely holding 
whether Section 659 provided an 
independent basis for the federal 
courts to take jurisdiction of 
garnishment proceedings arising 
out of domestic support cases. 
Probably the first judicial decision 
in this area is West v. West, 402 F. 
Supp. 1189 (N.D. Ga., 1975), in 
which a state court action under 42 
USC § 659 was met by the United 
States with the filing of a petition 
for removal based on 28 USC § 1442 
(a) and 28 USC § 1441 (a). The 
district court remanded the action 
to the state court holding that 
Section 1442 (a) was inapplicable 
due to the fact that no personal 
liability could be attached when a 
federal officer was only performing 
his federal duties. The court 
rejected the Government’s 
argument that the federal court has 
original jurisdiction under 28 USC 
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$1346 (a)(2) and there Section 1441 
(a) would allow removal. The 
precise holding on this point 
centers around the fact that until the 
United States files a traverse 
challenging the fact and the amount 
of the debt no claim exists against 
the Government, therefore leaving 
only a domestic relation matter not 
appropriate for resolution by the 
federal court. In dictum the court 
remarked that the case would not 
be removable, assuming a traverse 
being filed in state court, because it 
concerns actions exempt from 
federal court jurisdiction by 28 USC 
§ 1346 (d). Actually the ultimate 
issue, that being whether Section 
659 cases provide a basis for federal 
jurisdiction, is alluded to in the 
negative in a footnote to the 
opinion.”” 

An additional obstacle to the 
removal theory is whether 
garnishment under Section 659 
constitutes an independent civil 
action for removal purposes, or 
whether it is nonremovable as 
merely a proceeding supple- 
mentary or incidental to the original 
state court action. See American 
Fire & Casualty Company v. Finn, 
341 U.S. 6 (1951). The entire 
statutory scheme of Part B of the 
Social Services Amendments Act of 
1974 is geared to the ideal of federal 
assistance in enforcing support 
decrees already perfected at the 
state court level. It is well 
established that federal courts are 
not bound by state law in 
determining the issue of 
removability. Swanson v. Liberty 
National Insurance Company, 353 
F. 2d. 12, 13 (9th Cir. 1965). 


Section 659 Actions 


Any action contemplating in its 
finality an order of support to be 


enforced under Section 659 must 
directly meet the initial problem - 
that of personal service of process 
on the respondent. Section 48.193 
(1)(e), Florida Statutes, provides 
for personal service on persons 
outside the state where the action is 
in connection with proceedings for 
alimony and child support and such 
service will have the same effect as 
if it had been personally served in 
Florida, therefore, satisfying in 
personam jurisdiction for a valid 
support order. Parenthetically, a 
reading of Section 48.193 (1)(e) 
with Section 49.021 would mandate 
that personal service be required in 
any support action where the 
respondent's residence anywhere in 
the United States is known. 

The practitioner is then often 
faced with a valid support order 
against a federal employee who 
fails to voluntarily comply with its 
provisions and it is here that Section 
659 offers some hope of relief. 
Although the Act does not make 
specific provision for service upon 
particular agencies to attach or 
garnish the money due the absent 
parent by the Government, the 
following method has proved 
successful in a recent proceeding in 
a state circuit court: (1) service of a 
writ of garnishment upon the 
respondent; (2) service upon the 
United States of America by serving 
the United States attorney for the 
judicial district in which the 
proceeding has been brought and 
upon the Attorney General of the 
United States by the United States 
marshal; (3) and service upon the 
appropriate federal disbursing 
agency.® Assuming the garnishee 
admits a garnishable debt in its 
possession and honors the writ, a 
major problem should be readily 
apparent—the continuous need to 
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secure by garnishment on a 
frequent periodic basis the 
arrearages built up by the absent 
parent. This is necessary since 
under state law, which governs the 
substantive parts of this section, 
garnishment is normally enforce- 
able only against a present debt and 
not a debt contemplated in the 
future even if the time due and 
amount set are fixed. See generally, 
3 Fla. Jur., Attachment and 
Garnishment, § 50. However, few 
support cases will warrant this 
amount of time and work for an 
attorney, and may even tax the 
resident parent’s patience and 
frustration level to the point of the 
resident parent’s failing to actively 
pursue the absent parent. 

In a domestic case containing a 
support order which has not been 
complied with by the absent parent, 
the following procedures may be 
helpful in making the use of Section 
659 more practical. The various 
steps inherent in the garnishment 
procedure previously described 
could be consolidated in one or two 
hearings requesting the following 
type orders: (1) absent parent's 
contempt of the support provisions; 
(2) the fixing of the arrearage; (3) 
directing the clerk to issue the writ 
of garnishment in accordance with 
Brown, et al. v. Liberty Loan 
Corporation of Duval, et al., 392 F. 
Supp. 1023 (N.D. Fla. 1974); (4) 
securing future support pursuant to 
Section 61.13, Florida Statutes. The 
order (4) will be a modification in 
the child support provision with 
respect to the time and manner of 
payment. Initially, one should 
implead the United States of 
America and the appropriate 
disbursing agency as party 
defendants since Public Law 93-647 
subjects the United States and its 
agencies as if private persons to 
legal process for the enforcement of 
support, and is not restricted to 
garnishment-type actions. The 
order should direct the Govern- 
ment, each pay period, to deduct 
the ordered support and make the 
same payable to the client for as 
long as the support order is valid or 
as long as the absent parent is 
entitled to remuneration from the 
Government, whichever occurs 
first. The author's understanding 
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from the legal counsel in the 
garnishment office at a major 
federal pay disbursement center 
indicates that any order to which 
the United States of America is 
made a party and which further 
commands the withholding of 
periodic support will be honored by 
the Government. 

An additional hearing, assuming 
the above has been effectuated, will 
only be necessary to secure one 
additional writ of garnishment for 
arrearages which accrued in the 
“lapse time,” that being from the 
period of the initially set arrearage 
on the writ until the compliance by 
the Government of the order on 
future support. 

Under Florida law the 
requirement that the debt actually 
be due and not be dependent upon 
any contingency would seem to 
preclude use of the garnishment 
procedure in lieu of the appropriate 
order for continual support 
payments through “federal payroll 
deduction.”** Unless there are assets 
of the absent parent attachable in 
Florida, seeking a judgment on the 
arrearages would not be productive 
but would preclude the use of 42 
USC § 659. Florida has held in 
Noyes v. Cooper, 216 So. 24799 (3d 
D.C.A. 1968) and its progeny, that 
unless a party proceeds strictly 
under Section 61.12, Florida 
Statutes, and obtains a court order 
for the writ of garnishment instead 
of under the general garnishment 
statute the obligated parent may be 
able to invoke the allowed 
exemptions under Section 222.11, 
Florida Statutes. The concept of a 
federal payroll deduction is 
supported both by the state and 
federal authority and the overall 
thrust of the Act.%° 

With the combination of our 
sophisticated computer society and 
the further entry of federalism into 
the support enforcement field, it 
seems axiomatic that the future 
holds greater and more centralized 
efforts by government against the 
unresponsive absent parent. The 
panoply of procedures for the 
enforcement of child support are 
necessary and long overdue in 
placing the burden of support back 
where it belongs—on the absent 
parent. 


FOOTNOTES 


! Act of January 4, 1975, Pub. L. No. 93- 
647, § 2, 88 Stat. 2337, amending 42 U.S.C. § 
301 et seq. by adding Title XX (42 USC § 
1397 et seq.) and amending 42 U.S.C. § 601 et 
seq. by adding Part D to Title IV. 
(hereinafter referred to as Act). 


* 42 USC § 1397. 

3 1974 U.S. Code Cong. & Adm. News, p. 
8133, 8145. 

442 USC §602 (a); See also Fla. Stat. 
$409.2456. 


5 42 USC § 651. 

6 42 USC § 651; 45 CFR § 302.17. 

7 Chapter 88, Florida Statutes. 

8 45 CFR § 302.33 (1), (2). 

® 45 CFR § 235.70 (a). 

1© 45 CFR § 302.50. 

1! Fla. Stat. § 409.2458. 

12 42 USC § 652 (a)(9). 

13 USC §653 (c)(1), (2) and (3). 

14 42 USC § 653 (e)(2), 45 CFR § 302.70 (f). 
18 45 CFR § 302.35 (a), (c). 

16 45 CFR § 302.70 (d). 

17 45 CFR § 205.50 (a)(1). 

18 42 USC § 653 (e)(2). 

19 26 USC § 6305, 42 USC § 652 (b). 
20 45 CFR § 302.71 (a). 

21 26 USC § 6305 (a) (4). 

#2 26 USC § 6305 (b). 


*3 For example, the arrearage must be at 
least $75 and at least three months of 
delinquency; the procedure may only be 
initiated once every six months after the IV- 
A agency verifies that all reasonable 
collections efforts have failed. 45 CFR 
$302.71 (a)(4). 

% 45 CFR § 302.72. 

5 45 CFR § 302.26, 302.34 and 303.7 (a). 


#6 28 USC § 1346 (a)(2) - wherein the 
district court has original jurisdiction of any 
civil action against the United States not 
exceeding $10,000 and founded upon an Act 
of Congress; 28 USC § 1441 (a) - wherein a 
civil action brought in state court of which 
district court has original jurisdiction may be 
removed by the defendant. 

87 402 F. Supp. at 1191, n. 2. 

%8 Army: Commander, U.S. Army Finance 
& Accounting Center, Attn: FINCR, 
Indianapolis, Indiana 46249. 

Air Force: Air Force Accounting and 
Finance Center, (AFAFC/AJG), 3800 York 
Street, Denver, Colorado 80205 

Navy: Director, Naval Family Allowance 
Activity, No. 967, Anthony J. Celebreeze, 
Federal Building, Cleveland, Ohio 44199 

Marine: Commandant of Marine Corps, 
HQ, U. S. Marine Corps, Washington, D.C. 
20380 

#93 Fla. Jur. Attachment and Garnish- 
ment, $50. 


% Fla. Stat. § 61.13 (the court has the 
power at any stage of the proceeding, even 
after final judgment, to make such order as 
equity requires and the child welfare dictates 
in securing child support); 42 USC § 659 
(allowing any legal process allowed by the 
state to enforce child support); see also, 
Sections 409.2494, 2468 and 2466 (1974 
Supplement). 
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By C. Michael Jackson 


Advertising, Solicitation and Feeders 


This is another complex of 
problems which comes _ before 
grievance committees with a high 
degree of frequency. I will illustrate 
by example. 

The News Media. Lawyers often 
become “newsworthy” particularly 
when they are involved in a 
controversial case generating great 
public interest. Talking to the news 
media can get you in ethical trouble. 
First, depending on the article or 
TV clip which results, it can if 
improperly handled constitute self 
laudation and be termed 
advertising. Realize also that news 
reporters don’t know the ethnical 
rules and also don’t always report 
what you tell them exactly as it is 
said. For example, even though you 
said nothing to induce him to do so, 
a newspaper reporter might decide 
to make his story look a little better 
by saying, “Mr. Jones practices with 
the firm of Jones & Jones, 1500 
Main Street, Anytown, Florida, and 
is the best criminal lawyer in our 
area.” If that happens to you, you 
are fix’in to be in trouble. (One way 
of avoiding this is to demand that 
the reporter report only what is said 
and/or request permission to 
review the article before it is 
printed.) 

Public Speaking. Many of us are 
called upon from time to time to 
give speeches to both professional 
and lay groups. Particularly with 
regard to lay groups, you must be 
very careful in your presentation 
not to say or allow to be said 
anything calculated to bring clients 


C. Michael Jackson, Fort Myers, sent 
these discussions to lawyers in the 20th 
Judicial Circuit while he was chairman 
of the Circuit's Grievance Committee. 
They are reprinted here because of their 
usefulness to all members of the Bar. 
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into your office. One horrible 
example of this would be if you 
were invited to give a talk on real 
estate contracts to the local 
Realtors’ association, and the 
president introduced you by saying, 
‘This is John Jones, the best real 
estate practitioner in our area, and 
you all ought to send your clients to 
him.” Again, you are fix’in to be in 
trouble. 

Outside Business. A third major 
source of self laudation or 
solicitation problems is the lawyer 
who happens to be a member of 
some other organization such as a 
bank or chamber of commerce. 
Many such organizations publish 
advertising materials in which their 
officers and/or directors are 
described. If these publications 
give the name of the lawyer, the fact 
that he is a lawyer, and go forward 
with laudatory statements about his 
legal abilities or expertise, they can 
get you in trouble. The answer is to 
read the proofs of any such 
proposed publication before it is 
sent to the printer so that any 
problems of this sort can be 
eliminated. 

Feeders. Many real estate 
practitioners find that certain real 
estate brokers like their work and 
want to refer clients to them. A 
broker may call and say, “I like the 
way you handled this closing and I 
am going to send you future 
clients.” It can also happen that 
once you have done a good job ina 
transaction handled by a certain 
broker, nothing is ever said but you 
start getting all of his clients. This 
can get you in trouble even if there 
is no active solicitation on your part 
for the broker to send you clients. 

This is a difficult situation, but 
when it arises I think we have a duty 
to avoid allowing a broker to 
become a feeder to our office. What 
I like to do is tell the broker he 
should give the prospective client a 
list of at least three local attorneys 


and let the client make the choice 
without recommendation from the 
broker as to which of the three he 
prefers. 

Referral Fees. There is a 
perfectly acceptable practice of 
referring cases to other lawyers 
when they are not within the field of 
expertise of the lawyer to whom the 
client comes. For example, a real 
estate firm may routinely send 
personal injury clients to one or 
more personal injury firms. The 
problem here is seldom the fact that 
one lawyer is feeding another. The 
problem crops up in the 
arrangement for the division of 
fees. If the referring lawyer accepts 
a portion of the fee ultimately 
recovered without having had any 
responsibility for the file or having 
done any work on the case, both 
lawyers are guilty of a breach of the 
rules of ethics. (A proposal has been 
submitted to the Board of 
Governors of The Florida Bar 
which would alter this rule, if 
approved by the Board and 
subsequently by the Supreme 
Court. Until and unless these 
alterations are made, accepting 
“bald” referral fees is just flatly 
unethical.) 


PROFESSIONAL 


Generally I think each of us 
should be very careful in the areas 
of advertising, solicitation and 
feeders because we know from 
experience that these areas of ethics 
get lawyers in trouble with a high 
degree of frequency. oO 
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P. O. Box 1169, Tallahassee 32304 


Tri-County Bar Association 
Joseph E. Johnston, Jr., President 
28 S. Brooksville Ave., Brooksville 33512 


Venice-Englewood Section of the Sarasota 
County Bar Association 
T. Lamar Hazen, Jr., President 
248 Nekomis Ave., S., Venice 33595 


Volusia County Bar Association 
Frank L. Pyle, President 
P.O. Box 3096, Daytona Beach 32018 


West Pasco Bar Association 
Daniel N. Martin, President 
P.O. Box 275, Port Richey 33568 


Winter Haven Bar Association 
J. Julian Bennett, President 
116 W. Central Ave.,Winter Haven 33880 


The Society Of The Bar Of 

The First Judicial Circuit 

Donald H. Partington, President 

21S. Tarragona Ave., Pensacola 32501 
Third Judicial Circuit Bar Association 

Thomas W. Brown, President 

P.O. Box 1029, Lake City 32055 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P.O. Drawer 678, Tavares 32778 
Eighth Judicial Circuit Bar Association 

Charles I. Holden, President 

1240 N.W. llth Ave., Gainesville 32601 


Tenth Judicial Circuit Bar Association 
William A. Sweat, Jr., President 
P.O. Box 3746, Lakeland 33802 
Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 
P.O. Box 66, Arcadia 33821 
Fourteenth Judicial Circuit Bar Association 
Joseph A. Sheffield, President 
P.O. Box 854, Marianna 32446 
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CALENDAR 


April 30-May 1—Environmental Law Committee Seminar, “How to Use Expert 
Witnesses,” Sandpiper Bay Resort Hotel, Port St. Lucie. 


April 30—Tax Section Meeting with IRS District Officials and Regional Counsel, 
DuPont Plaza Hotel, Miami, 9:30 a.m. 


May 2-7—3lst Annual Tax Conference, University of Miami School of Continuing 
Studies, Konover Hotel, Miami Beach. 


May 12-15—The Florida Bar Board of Governors, Innisbrook Resort, Tarpon 
Springs. 


May 25—Part I Florida Bar Examination, Robert Meyer Hotel, Jacksonville. 


June 9—Annual Section and Committee Chairmen’s Meeting, Orlando Hyatt 
House. 


June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 


July 8-10—The Florida Bar Board of Governors, Plantation Inn, Crystal River. 


July 17-24—Florida Bar Alaskan Discovery. 


July a I, II & III Florida Bar Examination, Miami Beach Convention 
enter. 


August 4-8—Federation of Insurance Counsel Annual Convention, The Breakers, 
Palm Beach. 


August 5-12—Annual Meeting American Bar Association, Atlanta. 


September 9-10—General Meeting of Committees and Sections, The Florida Bar, 
Orlando Hyatt House 


September 16-18—Board of Governors Meeting, Host International Hotel, Tampa 
International Airport 


September 27—October 1—Southern Federal Tax Institute, Hyatt Regency, 
Atlanta, Georgia. 


October 15—Dedication of The Florida Bar Center Addition, Tallahassee. 


October 25-November 7—Florida Bar Far East Adventure. 


October 26—Parts I & III Florida Bar Examination, Jacksonville Civic Auditorium. 
November 11-13—Board of Governors Meeting, Tallahassee 
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SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in Georgia at the 
Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Georgia on Friday, June 25, and Saturday, 
June 26, 1976. Lunch, program materials, and cocktail reception are included in registration fee. 


Please mail the registration form provided below and make your hotel reservation DIRECTLY with 
the Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, GA 30303, or the hotel of your choice. 


PROGRAM 


Friday Morning, June 25, Session WRECK REMOVAL AND ABANDONMENT 


RECENT DEVELOPMENTS IN THE FOURTH Frank J. Marston, Fowler, White Burnett 
CIRCUIT AND OTHER CIRCUITS Hurley, Banick & Knight, Miami, Florida 


Daniel Lee Brawley,Marshall, Williams 
Brawley, Wimington, PRODUCTS LIABILITY IN ADMIRALTY 
William E. Cassidy, Sr., Marine Specialist, 

RECENT DEVELOPMENTS IN THE FIFTH CIRCUIT The Travelers Insurance Company, 

James H. Roussel, Phelps, Dunbar, Marks, Hartford, Connecticut 

COAST GUARD — POST-CASUALTY AGENCIES (F.M.C., MARAD, I.C.C.) 
PROCEEDINGS — INFORMAL INVESTIGATIONS, 
RS 4450 CASES AND MARINE BOARDS OF J. Alton Boyer, _—- Fort, Schlefer 
INVESTIGATION Geyer, 


Dewey R. Villareal, Jr., Fowler, White 
Gillen, Boggs, Villareal & Banker, Saturday Morning, June 26, 1976 


Tampa, Florida 
EVOLUTION OF SEAMEN’S REMEDIES: THE 
OSCEOLA THROUGH GAUDET 
Samuel C. Gainsburgh, Kierr, Gainsburgh, 


PRACTICAL INTRODUCTION TO MARINE Benjamin, Fallow & Lewis, New Orleans, 


INSURANCE MARKETS Louisiana 
Warren Faris, Faris, Ellis, Cutrone, FEDERAL RULES OF EVIDENCE 


Gilmore & Lautenschlaeger, New Orleans, Professor Vaughan C. Ball, University of 
Louisiana Georgia School of Law, Athens, Georgia 


Friday Afternoon, June 25, Session 


NOTE: This seminar is approved by The Florida Bar for credit under the Florida Designation Plan in the 
following areas for the number of hours indicated: Admiralty 10 hours, Administrative and 
Governmental Law 2 hours, Trial Practice 5 hours, Personal Injury and Wrongful Death 3 hours. 


REGISTRATION APPLICATION — ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Hyatt Regency Atlanta, 
Atlanta, Georgia, on June 25, 26, 1976. 
O |tamaSEAL! member. My check for $50 registration fee payable to ICLE IN GEORGIA is enclosed. 


O | am not a SEALI member. My check for $65 registration fee payable to ICLE IN GEORGIA is 
enclosed. | plan to bring my spouse to the reception. 


(Name) 


NAME SOCIAL SECURITY NO. 


FIRM 


MAILING ADDRESS 
CITY STATE 


AGE CATEGORY: Under 22( ); 22-35( ); 36-55( ); over55( ) 


MAIL APPLICATION AND CHECK TO: 
James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404-542-2522 
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If you don’t know all the law 
when you walk through this door, 
you've improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain ‘‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day .. . 


RESEARCH 
for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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